
6 of 29 DOCUMENTS

Copyright (c) 2005 Chicago Bar Association
CBA RECORD

February/March, 2005

19 CBA Record 34

ARTICLE: THE JURY TRIAL

TEXT:

[*34]

Blackstone's Commentaries on the Laws of England, Book the Third, Chapter the Twenty-Third: Of the Trial by Jury
379-80 (Oxford: Clarendon Press, 1st Ed. 1765-1769).

As is customary, the February-March issue of the CBA Record has been largely entrusted to the YLS Journal. This
year, we offer five articles unified by the theme of the jury trial. The editors of the YLS Journal chose this theme early
in the summer of 2004, while brainstorming over Indian cuisine, red wine, and topics of conversation that ranged from
the USA PATRIOT Act to the Second Amendment. Somehow, the importance of liberty unified the contentious
spectrum of political persuasions at the table: and each of us saw the jury trial not only as a microcosm of the checks
and balances that play out on C-SPAN, but also as a fundamental mechanism of liberty and justice in America. We also
recognized the value of a theme that so obviously lends itself to articles of both a practical and a theoretical nature.
Later, we learned that a similar theme was adopted by the Young Lawyers Division of the ABA. Maybe there was
something in that post-9/11 summer air. One can only hope that pondering liberty and justice is contagious.

Nicholas C. Dranias, Kristyna C. Ryan
YLS Journal Co-Editors in Chief

Elliot Richardson, Assistant Editor

Legal Topics:

For related research and practice materials, see the following legal topics:
GovernmentsFederal GovernmentDomestic Security

GRAPHIC:
PICTURE, no caption

Page 1



7 of 29 DOCUMENTS

Copyright (c) 2005 Chicago Bar Association
CBA RECORD

February/March, 2005

19 CBA Record 38

IN THIS ISSUE: RECONSIDERING F.H. PRINCE & CO.: SHOULD THERE BE A RIGHT TO A JURY TRIAL ON
CONTRACTUAL ATTORNEYS' FEE CLAIMS?

By Nicholas C. Dranias

Nicholas C. Dranias is the Co-Editor of the YLS Journal and maintains a general practice of law as an independent
professional associate of Dranias, Harrington & Wilson LLC.

TEXT:

[*38]

[ILLEGIBLE PARAGRAPH]

IN FACT, PERHAPS DUE TO THE intellectually respectable posture of its ruling, no subsequent case has
questioned the holding of F.H. Prince. But is the decision reached in F.H. Prince inconsistent with the constitutional
right to a jury trial under Article 13 of the Illinois Constitution?

"Open-Ended" Fees
In F.H. Prince, the First District Appellate Court considered a situation where the prevailing party on a contractual
cause of action was seeking to recover its attorneys' fees pursuant to a fee-shifting provision of the underlying contract.
The lower court refused to convene a jury trial on the fee claim, and entered fee awards at various post-trial hearings.
[*39] Ultimately, the First District Appellate Court affirmed the trial court.

In affirming the trial court, the Appellate Court expressed concern about the prevailing party's right to recover fees
prospectively. The court observed that "requiring a jury determination of attorneys' fees in cases involving 'open-ended'
fees would necessitate the reconvening of juries on several post-trial occasions to determine fees incurred in presenting
motions after trial and in defending plaintiff's judgments on appeal." The court then analyzed various Illinois state cases
and found that no case expressly dealt with the question of whether a constitutional right to a jury trial on attorneys' fees
existed with respect to a contractual fee-shifting clause. The court then turned to federal precedent, and rejected the
right to a jury trial on a contractual fee-shifting claim based on A. G. Becker-Kipnis & Co. v. Letterman Commodities,
Inc., 553 F. Supp. 118 (N.D. Ill. 1982), which applied the Seventh Amendment legal equitable test of Ross v. Bernhard,
396 U.S. 531, 542-43 (1970). The court's reliance on Kipnis, however, was fundamentally misplaced.

Jury Trials Under Illinois Constitution
F.H. Prince's reliance upon Kipnis disregarded the Illinois Supreme Court's ruling in Martin v. Heinold Commodities,
Inc., 163 Ill.2d 33, 72-74 (1994), that a Seventh Amendment legal-equitable analysis does not determine the scope of
the right to a jury trial under Article 13 of the Illinois Constitution. Rather, the scope of the right to a jury trial under
Article 13 of the Illinois Constitution is determined historically, by asking "whether jury trials were provided for...at the
time the present Illinois Constitution was adopted in 1970." People v. 6323 N. LaCrosse Ave., 158 Ill.2d 453, 457
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(1994). As will be discussed, it appears to be a historical fact that jury trials were "provided for" at common law with
respect to contractual attorneys' fee claims at the time the Illinois Constitution was adopted in 1970.

Although the F.H. Prince court correctly observed that no prior case in Illinois explicitly considered the nuances of
"open-ended" versus "close-ended" fee claims, it is nevertheless evident that jury trials were regularly provided to
parties who demanded them with respect to such claims prior to 1970. This conclusion can be gleaned from the
procedural settings of Newkirk v. Cone, 18 Ill. 449 (1857), Town of Sheldon v. Burry, 39 Ill. App. 154 (2nd Dist. 1891)
and Hart v. Wilson, 177 Ill. App. 510 (1st Dist. 1913), all of which reached their respective rulings against a backdrop
of jury trials on the merits of various attorney-client fee disputes.

It is further evidenced by the fact that jury instructions were given and reviewed by many courts without any
challenge to the premise that a jury should decide the question of reasonable attorneys' fees. For example, in Bingham v.
Spruill, 97 Ill. App. 374, 377 (4th Dist. 1901), the Appellate Court engaged in an analysis of the jury instructions
proffered to guide deliberations on an attorneys' fee claim arising from an attorney-client dispute. Likewise, the court in
Chapman & Smith Co. v. Crown Novelty Co., 175 Ill. App. 397, 399-400 (1st Dist. 1912), reviewed an instruction given
to the jury, which stated that:

[*40]

if they believed from the evidence that the defendant had not kept or performed all the covenants and
agreements of the leases, and that in order to enforce the covenants and agreements the plaintiff was
obliged to and did employ an attorney and incurred expense in and about enforcing the conditions and
covenants of said leases, then the plaintiff was entitled to recover from the defendant such reasonable
costs and attorney's fees and expense as the jury believed from the evidence the plaintiff had incurred.

Such case law indicates that it was a basic assumption of numerous Illinois courts that there was a right to a jury trial on
a contractual claim for reasonable attorneys' fees. Moreover, this seemingly presumptive right was not historically
confined to closed-ended fee claims.

Historical Test
Prior to 1970, case after case evidences jury trials being conducted on potentially open-ended contractual attorneys' fee
claims, including claims arising from fee-shifting provisions in replevin bonds, leases and promissory notes. See, e.g.,
Hunter v. The Empire State Surety Co., 191 Ill. App. 634 (1st Dist. 1915) (entertaining jury trial on fee claim in replevin
bond litigation); Hanson v. Weber Implement Co., 173 Ill. App. 293, 295-96 (4th Dist. 1912) (affirming jury verdict
awarding principal, interest and attorneys' fees on promissory note containing fee-shifting term). In fact, prior to 1970,
Illinois courts repeatedly held that claims for reasonable attorneys' fees intrinsically raised "questions of fact," which
required a jury trial. See, e.g., National Home Building and Loan Association v. Fifer, 71 Ill. App. 295, 301 (3rd Dist.
1897) (holding "the amount that should be paid to appellees for their charges and services . . . was wholly a question of
fact for the jury and the trial judge to determine"); Wabash Railroad Co. v. Kime, 42 Ill. App. 272, 274 (2nd Dist. 1891)
(holding the question of what would be a reasonable attorney's fee "is one of fact upon which there would be a right of
trial by jury"); Chicago & Alton Railroad Co. v. Kemp, 25 Ill. App. 39, 41 (3rd Dist. 1886) (noting that the question of
fees is "primarily, a question of fact").

Although these cases are no longer binding precedent, the sustained existence of such case law strongly suggests
that the contrary holding of F.H. Prince fails the historical test required by Article 13 of the Illinois Constitution. Of
course, it is entirely possible that an as-of-yet undiscovered case would render the historical record mixed on this point.
Under such circumstances, the Seventh Amendment legal-equitable analysis of Kipnis might be persuasive, if only
because of the possibility that the Seventh Amendment might some day be incorporated to the states like the Sixth
Amendment (see Duncan v. Louisiana, 391 U.S. 145, 155-56 (1968)). For this reason, further critical attention should
be directed to F.H. Prince's reliance on the Seventh Amendment legal-equitable analysis of Kipnis.
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Legal-Equitable Analysis
In Ross v. Bernhard, the United States Supreme Court held that three factors must be considered in determining whether
a given claim should be characterized as [*41] "legal" and, therefore, subject to the right to a jury trial under the
Seventh Amendment. Id., 396 U.S. at 538 n.10. The first prong requires that the historical record be reviewed to
determine whether a jury trial was furnished at common law as a matter of "pre-merger custom." The second prong
requires consideration of the similarity of "the remedy sought" as against traditionally "legal" or "equitable" claims. The
third prong requires consideration of "the practical abilities and limitations of juries."

Although Kipnis cites the foregoing factors, it seems oblivious of the fact that Ross upheld the right to a jury trial
within a context traditionally considered equitable--that of the corporate derivative action. In other words, the United
States Supreme Court in Ross took what seemed to be a traditionally equitable cause of action and effectively deemed it
"legal" for purposes of the Seventh Amendment. Kipnis turns Ross on its head by taking what would otherwise seem to
be a legal claim for contract damages and effectively deeming it "equitable" for purposes of the Seventh Amendment.
This incongruity with Ross is even more evident after a closer look at the reasoning in Kipnis.

Kipnis addresses the first prong of Ross by adopting the finding in Empire State Ins. Co. v. Chafetz, 302 F.2d 828,
830 (5th Cir. 1962), that "there was no common law right to attorneys' fees and that a statutory grant of attorneys' fees
incident to prevailing on a cause of action does not resemble a suit at common law." This finding, however, is not
relevant to the central question of whether pre-merger federal common law customarily furnished jury trials on disputes
over contractual fee-shifting clauses. In fact, it appears that neither the Kipnis nor the Chaftez courts conducted any
historical investigation of this central issue. As shown above, if the first prong of Ross were applied, by analogy, within
the context of pre-1970 Illinois common law, there would be little doubt that this factor would weigh heavily in favor of
recognizing the right to a jury trial on contractual attorneys' fees claims under Article 13 of the Illinois Constitution.

In apparent reference to the second Ross prong, Kipnis argues that a contractual fee claim should be treated as an
equitable cause of action because the relief sought, although monetary, is similar to the equitable remedy of restitution.
This contention fails to recognize that Ross clearly placed greater weight on whether monetary relief was being sought,
than on similarity to traditional conceptions of what constituted an equitable claim. Id., 396 U.S. at 541-42 (holding "we
have no doubt that the corporation's claim is, at least in part, a legal one. The relief sought is money damages"). For this
reason, the fact that a contractual fee claim seeks monetary relief should outweigh any similarity to restitution for
purposes of classifying the claim as "legal."

Impractical to Convene Jury?
The Kipnis court, like the court in F.H. Prince, addresses the third and final prong of Ross with the argument that the
possibility of open-ended fees precludes a jury trial on a contractual claim for reasonable attorneys fees because of the
impracticality of successively reconvening a jury each time new fees are incurred. This contention is undermined by its
obvious overbreath: even if it were too impractical for a jury to decide the open-ended portion of a contractual fee
claim, that fact would not justify [*42] precluding the jury from considering the close-ended portion of a fee claim,
much less the related contractual issues. As shown by Simler v. Connor, 372 U.S. 221, 222-23 (1963), which is
discussed in the Kipnis decision, the United States Supreme Court has seen fit to recognize the right to a jury trial on
close-ended contractual claims for reasonable attorneys fees and costs. Thus, rather than entirely removing the question
of fees from the jury, the supposed impracticalities of open-ended fees could only justify segregating the prospective
portion of a fee claim from the jury. Nevertheless, the supposition that it would be impractical for a jury to determine an
award of prospective fees remains logically suspect.

From the historical record, it appears that many Illinois courts dealt with open-ended fee claims by requiring parties
to wait until the completion of the underlying case before prosecuting the recovery of incurred fees pursuant to a
fee-shifting claim in a separate proceeding. See, e.g., Dearlove v. Edwards, 166 Ill. 619, 622 (1897); Haish v. Marshall
Field & Co., 103 Ill. App. 90, 92 (2nd Dist. 1902). In Dearlove, for example, the Illinois Supreme Court considered
whether a fee-shifting provision contained in a promissory note was properly presented to the jury in the same
proceeding as the underlying debt. The Court ruled that allowing the jury to consider an award of attorneys' fees was
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"error, since, if plaintiff was entitled to recover any attorney's fee, it was not due when the suit was brought and could
not be included in the same action." Id. at 22 (citing Nickerson v. Babcock, 29 Ill. 497, 499 (1863)). Returning to this
kind of procedure in the context of fee-shifting would eliminate any risk of speculation by the jury as to what fees were
incurred in the underlying case.

Fees Based on Likely Expenses
Of course, whether an award of prospective fees must be based on fees that are actually "incurred" is not entirely clear.
An award of attorneys' fees, after all, is determined according to an objective standard of reasonableness involving
consideration of multiple factors, including the proportionality of the asserted fee to the outcome obtained. Kaiser v.
MEPC American Properties, 164 Ill. App. 3d 978 (1st Dist. 1987). With a sufficient foundation, therefore, reasonable
prospective fees could be determined based on a projection of likely litigation expenses, much like damages associated
with future medical expenses, lost profits or lost earning capacity; and if the jury's award of prospective fees were
irrational, post-trial relief would still be available.

Parties' Intent Should Control
Even if it is assumed that there were insurmountable practical difficulties involved in reconciling a jury trial with the
contractual right to prospective attorneys' fees, it does not logically follow that the right to a jury trial should
presumptively yield to the right to collect prospective attorneys' fees. A better rule would be that the strict enforcement
of the prospective element of a fee-shifting provision should yield to the right to a jury trial, unless that right is
knowingly and voluntarily waived. See generally Whirlpool Financial Corp. v. Sevaux, 866 F.Supp. 1102, 1106 (N.D.
Ill. 1994) (refusing to enforce jury waiver provision without proof the defendant agreed to the provision knowingly and
voluntarily). Accordingly, if the contracting parties choose not to incorporate such a waiver, it should be inferred that
the parties intended for the right to a jury trial to be paramount; and, if conducting a jury trial on prospective fees were
truly impractical, the otherwise laudable goal of awarding such fees should yield to the parties' intent.

Complexity of Attorneys' Fees
In its last paragraph, Kipnis supports its rejection of the right to a jury trial under the third prong of Ross with the
observation that the "evaluation of attorneys' fees involves questions for which judges, as lawyers, have particular
expertise." This comment seems to suggest the kind of "complexity exception" to the right to a jury trial over which
such cases as U.S. Financial Sec. Lit., 609 F.2d 411, 431-32 (9th Cir. 1979), have expressed "grave reservations." As
held in U.S. Financial Sec. Lit., any attempt to carve a "complexity exception" out of the Seventh Amendment would
tend to swallow the rule in all but the most mundane causes of action. This concern is especially applicable to the
question of reasonable attorneys' fees, which is not obviously categorically more complex than any other question of
reasonable professional fees.

As shown above, the three main arguments advanced in Kipnis fall short of demonstrating that there is no right to a
jury trial on contractual attorneys' fees claims under the multi-pronged legal-equitable analysis of Ross. Indeed, a
critical analysis of the reasoning of either F.H. Prince or Kipnis on their own terms establishes that there is nothing
unduly radical, impractical or complex about recognizing the right to a jury trial on a contractual attorneys' fee claim. If
anything, the historical record, together with the persuasive reasoning of Ross, Simler and In re U.S. Financial Sec. Lit.
compel the conclusion that such claims are subject to the right to a jury trial under Article 13 of the Illinois Constitution
and perhaps also the Seventh Amendment of the United States Constitution, if pre-merger federal common law is
anything like pre-1970 Illinois common law.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureFederal & State InterrelationshipsFederal Common LawGeneral OverviewCriminal Law &
ProcedureCounselRight to CounselTrialsLegal EthicsClient RelationsAttorney FeesFee Agreements
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YOUNG LAWYERS SECTION: YOUNG LAWYERS JOURNAL: SPECIAL SESSIONS: JUDGE R. EUGENE
PINCHAM

By Nicholas C. Dranias

Nicholas C. Dranias is a Co-Editor in Chief of the Young Lawyers Journal of the CBA Record and an independent
associate of the general practice law firm of Dranias, Harrington & Wilson.

TEXT:

[*54]

Celebrated criminal defense attorney, former judge of the Cook County Circuit Court, former justice of the First
District Appellate Court, past Chicago mayoral and Cook County Board Presidential candidate, Judge R. Eugene
Pincham is the quintessential "old school" lawyer and community advocate. Yet there is still plenty of fire left in his
belly, fifty-three years after shining shoes, washing dishes and waiting tables to pay his way through Northwestern
University's School of Law. Throughout his career, Pincham has been a forceful figure in Chicago's media, political and
legal communities.

Q. What is your opinion of the media in general?

A. I would like to say that by and large the media have been totally objective, but I would be deceptive in saying that. I
think that the media have for the most part stayed within the framework of their duties and responsibilities. I think the
media are also aimed at protecting its own interests. I am not naive enough to believe that just because you're in the
media you lose your biases and prejudices, or that any person is, or can be, totally or completely objective.

Q. Overall, how has the media treated you?

A. With regard to me, at one point, the media were under an egregious misapprehension. But you need to know a little
history to understand my point. The Democratic Party has long had a policy of elevating the Chairman of the Finance
Committee to the President of the County Board, which is the most powerful political office in the state. In 1990, John
Stroger, who was always a loyal democrat, was Chairman of the Finance Committee. But because Stroger was black,
the party refused to elevate him to run for President of the Cook County Board. This decision was a great indignity to
the black community, especially recognizing that the most loyal, most dedicated, most sophisticated democratic voter
was, and still is, the black voter. Well, instead of Stroger, the party slated someone else, a man of Polish descent who
had as much business running as you would have. It was a slap in the face, but still the black community could not build
a consensus around a candidate, and Stroger did not want to challenge the party's decision. So I ran, even though I had
no more interest in running for President of the Cook County Board than in flying a kite to the moon. I just could not
allow this indignity to stand.
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Two weeks before the election, the media said I was ahead in the polls. For once, the media were right. The Phelan
faction then injected racism into the campaign by spreading a rumor that blacks would take over the county if I won.
Many, many white folks thought at the time that if black folks came to power they would do to them what was done to
us. But that's the last thing we would do. We want to combat racism to eliminate racism, not to perpetuate it in a new
form. The rumor spread about me nevertheless worked, and I narrowly lost the election. But watch what happened, we
may have lost the primary for President of the County Board, but we won a spot on the Board. As I had no desire to be
on the board, I withdrew in the general election and ceded my spot to Danny Davis. Danny Davis won and ultimately
became congressman of the seventh congressional district. More importantly, in 1992, Carol Mosely Braun ran against
the party candidate, Alan Dixon, in the senatorial primary and won; of course, later she went on to become United
States Senator. Finally, in 1994, the party did not stand in Stroger's way, and he won the Presidency of the Cook County
Board.

Contrary to what many people might have thought based on the media's reporting, I never had a desire for personal
reasons to come to public office. On each occasion that I sought public office, I did so because I believed that it was in
the best interests of the City of Chicago and the black community.

Q. Can you think of a specific encounter with the media that left an impression on you?

A. Once there was a reporter who worked for the Tribune, a tall guy, who approached me after a rally in a southern
suburb. When we came out of the rally, this reporter stuck a microphone in my face and said, "You're soft on rape." The
question was intended to present me in a negative light. He didn't ask me how I felt about rape. The question assumed
the answer. He put me in the position of refuting the premise of the question, which is not a fair question.

Q. Do you have any other observations about the media?

A. There were people in the media that recognized that a black woman like Carol Mosely Braun in the United States
Senate was a real meaningful challenge to the entrenched political power structure and a war against Carol was started
by the media, although there is no doubt Carol played into it. The media focused on her trip to Africa as if it were a
negative. The [*55] media had the power to do that, to turn a positive into a negative. The media then focused on Carol
fighting with her sister in probate court over her mama's money. What does that have to do with being a senator? The
media have that power too; that is, to focus on the irrelevant to present someone in a negative light. Well, the media
painted Carol in such a negative light for six years, that a total outsider like Fitzgerald was able to beat her and become
senator. The irony is that, from 1998 to 2004, Fitzgerald has been a thorn in the side of the local political power
structure.

Q. You mentioned Senator Fitzgerald's term, do you have any opinions about the significance of Barack
Obama's election to the U.S. Senate?

A. America cannot hold itself out to the world as a sincere world leader if the majority of the world is dark-skinned and
they don't see a black skinned person in the senate. How can you say to people in India, Asia and Africa, "Follow me,"
and then they look in the senate chambers and there isn't a single dark-skinned person sitting there? I think that was a
factor in Barack Obama's success. Another factor in Obama's success is that the power structure recognized that he was
the ideal candidate: He's a Harvard man; he's happily married; he's highly qualified; there is no question he has
integrity, and he comes from the right place -- Hyde Park. He is the candidate that allows us all to discard our biases and
prejudices because he has a black father and a white mother.

Q. Can you think of a specific positive contribution made by the media?

A. The media have done a wonderful job of exposing corruption in the Cook County Sheriff's office, and in the Chicago
Department of Transportation. But they will do so only so long as it does not bring down the present power structure. I
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don't believe, however, that the current administration is corrupt. I don't think Mayor Daley could be bribed or
influenced in anyway. It is simply impossible for him to monitor every aspect of city government. I think that the media
have done a wonderful job bringing such matters to the Mayor's attention, thereby giving him the opportunity to correct
the problem, which I am confident he is capable of doing.

Q. When did you decide to focus your practice in criminal defense work?

A. When I first got started, I worked in divorce court maybe two weeks. It went something like this: Case called (I'm
representing the wife), "Judge, my client's husband makes $ 100 per week, my client makes $ 50 per week, she should
get $ 75 from her husband per week." Next case called (this time I'm representing the husband, who's making $ 1000
per week, trying to divorce a housewife with custody of five children), "Judge, she only needs $ 5 per child." Doing this
for about two weeks left me feeling like a prostitute. When I told my boss, he chuckled and let me shift my practice
over to 26th and California.

Q. How would you respond to those who might have the same complaints about practicing criminal defense
work?

A. There is no comparison. A criminal lawyer's role is to enforce the Constitution, not to ensure that everyone who
commits a crime is convicted. There is no dishonor in ensuring that someone is convicted only if guilt of a crime is
proven with admissible evidence beyond a reasonable doubt.

Q. What is the relationship between justice and the rule of law?

A. When I hear staunch law advocates expounding on adherence to the rule of law, my attitude is that you should
expound and advocate the rule of justice first and foremost. Slavery was the law, but it was not just. The Black Codes
were the law, but they were not just. Segregation was the law, but segregation was not just. Expound and advocate
following the rule of law only if the law is just.

Q. But if you focus on justice as if it were something distinct from the rule of law don't you risk the injustice of
undermining reasonable expectations?

A. You talk about expectations. Look, the slave owner had an expectation to own his slave. But what about the slave?
What about his expectations? An expectation of injustice should not be protected by the law.

[*56]

Q. How would you respond to the contention that criminal defense counsel advocate the rule of law over a just
outcome?

A. In a criminal case, justice is what the rules say. If you were to take a different position, then you would be telling
criminal defendants to lie to their lawyers to ensure that they obtain representation. You would then deprive defense
counsel of the very knowledge needed to best present a defendant's case. That would lead to both chaos and injustice.
Also, the prosecution would have less reason to abide by constitutional requirements, which would be disastrous.

Q. Did you find any area of civil law interesting?.

A. No.

How did you become a trial court judge?
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A. In the fall of 1975, the Cook County Democratic Party was in the process of slating candidates for the March 1976
primary. I received a call indicating that Mayor Daley was interested in having me slated as a judicial candidate. I
turned him down. Later, my wife confronted me with my decision, repeating one of my own admonitions, "If everyone
is going east and you're going west, don't turn around and go east just because everyone is going east, but at least ask
everyone going east why they're going east. Once you're given an explanation you can make an informed decision." She
said, "There are 40,000 lawyers in this town who would give their right arm to get the opportunity you just turned down.
All of the lawyers are going east, why don't you ask them why? Why not try it, and if you don't like it, return to private
practice." I told her I'd think about it. A few days later, Presiding Judge Richard Fitzgerald, a very fine, honorable man,
invited me into his chambers and said, "I heard you turned the man down last night. You can't do that. The Mayor needs
you and the judiciary needs you." Then, a few more days later, another judge whose name I can't recall, took me aside
and said, "Who do you think you are? Don't you know if you continue to refuse to be a judge, we'll start thinking you're
too good for us?" Well, after a few more days of thinking about it, I reconsidered.

Q. What do you think about the growth of litigation?

A. I think the growth of litigation is a good thing. What has happened is that the profession has expanded to incorporate
more people and more issues. But I think the day for specialization in the law is here. I refer cases daily to other lawyers
who are experts in the relevant field. The profession needs to focus on specialization, perhaps with licensing in specific
fields of law. I think the day of the generalist is over.

Q. Is there a need for specialization in the judiciary?

A. Of course. But the problem is not so much the judge who is willing to learn. A judge who is willing to learn can
usually be educated, even in a specialized field. The real problem is the judge who wants to appear to know everything.

Q. What was the most important lesson you learned as a trial court judge?

A. The society in which we live is so racist. The culture is embedded in racism. Those of us who are part of it fail to
recognize that racism. When I got on the bench and saw 95% of the defendants were black, 95% were recidivists, and
95% were under the age of 35, I came to recognize the system was not trying to solve the problem.

Q. Is there any one lesson that would be important to tell young lawyers in their first five to ten years of
practice?

A. Use your training and skills to help somebody, to serve others, to improve the quality of life for others, to make this
profession available to those who need it the most, and to eradicate and eliminate injustice.

Q. What injustice exists that one can do something about?

A. There is a tremendous need for more lawyers in the criminal division in the state and federal courts. Our profession
is not fulfilling its obligation to provide competent attorneys to the indigent. But it can and should. One of the major
concerns of [*57] black people in this community is police brutality. Why has there not been a single civil rights case
brought against a Chicago Police Officer by the U.S. Attorneys' Office or the Cook County State's Attorney? Why is
that concern not being addressed? There needs to be an increase in the number of blacks working in the Cook County
State's Attorney's office. There needs to be an increase in the number of blacks in the U.S. Attorneys' Office.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersJudgesGeneral OverviewCriminal Law & ProcedureCriminal OffensesMiscellaneous
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YOUNG LAWYERS SECTION: THE ANNUAL ABA/YLD CONFERENCE: A ROAD TRIP TO ATLANTA

By Nicholas C. Dranias

Nicholas C. Dranias is a Co-Editor in Chief of the Young Lawyers Journal of the CBA Record and an independent
associate of the general practice law firm of Dranias, Harrington & Wilson.

TEXT:

[*42] Officially, Chair Charis Runnels, Chair-Elect Carolyn Amadon, former Chair Dan Cotter and Project
Officer William Oberts and I commenced our travels to Atlanta as YLS delegates to participate in the election of new
ABA/YLD officers, as well as vote on a variety of resolutions and to receive awards for the fine CLE programs
organized by the YLS and CBA. The pilgrimage to the Annual Conference of the Young Lawyers Division of the
American Bar Association, is best regarded as a road trip. As in any road trip, one encounters both the intended
destination and the unplanned detour.

Electioneering
The election process of ABA/YLD officers unfolds relentlessly months before the actual convention through a deluge of
friendly phone calls conducted by candidates who manage deftly to bypass the most stringently enforced injunctions on
sales calls at the office. For the uninitiated, the amicably conversational tone of these unremembered old friends may
induce worries about the onset of Alzheimer's. Unfortunately for both the candidate and the delegate, such
electioneering continues each day of the convention until literally moments before the vote.

The apparent earnestness with which one's vote is solicited, however, has a tendency to disabuse one of a certain
degree of cynicism about the process. There is, after all, no real power or glory offered by the outcome of this election -
and the resume effect is probably overrated. The spoils boil down to the opportunity to invest even more
uncompensated time into building community among members of the bar and society, and hopefully advancing the
fundamental legal values of liberty and justice along the way. Moreover, civility does not seem to be sacrificed at the
alter of ambition, as evidenced by a motion made by at least one losing candidate for a unanimous resolution supporting
the winning candidate. Such sportsmanship is rarely seen in sports, much less politics.

Aside from elections, the political aspect of the convention manifested itself in debate over proposed resolutions
which sought to advance an official ABA position on various legislative matters. While many of these resolutions
involved uncontroversial matters of unclear consequence, the deeper legal issues of the day were also addressed. For
example, a particular resolution proposed moderate restrictions on the "sneak and peak" search authority granted by the
Patriot Act. This resolution sparked an objection calling for the outright repeal of the Act. Moderation prevailed, and the
Act withstood the challenge mounted from the delegate floor.

YLS Honored
During the convention, we were quite proud to receive various awards on behalf of those whose hard work really earned
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them. The YLS received the ABA/YLD First Place Comprehensive Award for the overall quality and quantity of our
projects and programs, a Special Recognition award for the Young Lawyers' Access to Judges programs and projects
(including the "Lunch and Learn" and "Special Sessions" projects), as well as a Certificate of Performance for the YLS'
publication of Public Information Guides (including the Adoption and Mortgage Foreclosure brochures in English and
Spanish).

There were also the inevitable detours, most of which involved both southern style barbeque and hospitality. But
just when you thought the "War of Northern Aggression" had been forgotten, you found yourself standing on the
Confederate equivalent of Mount Rushmore. There, chiseled into the granite of Stone Mountain are the profiles of
Jefferson Davis, Robert E. Lee, and a few other scions of the "Old South." Leaving aside the merits of the intended
tribute, taking the road less traveled entailed an invigorating mountain hike into history, and an opportunity for a
dramatic photograph.

To cap it off, there was an elegant dinner with the leadership of the Chicago Bar Association, including such
luminaries as President Joy V. Cunningham, Robert Clifford, Laurel Bellows, John Navisivaco, Jeff Kroll, Kevin
Durkin, Joseph Stone and Terry Murphy. All of which proves that participation in the YLS presents an opportunity to
generate a community that spans the boundaries of geography and experience.

Legal Topics:

For related research and practice materials, see the following legal topics:
GovernmentsFederal GovernmentDomestic Security

GRAPHIC:
PICTURE, YLS Project Officer William B. Oberts, Tribler Orpett & Meyer, P.C., Special Project Coordinator Kevin
Hull, Director of Alumni Relations, John Marshall Law School, Nicholas Dranias, Dranias, Harrington & Wilson LLC,
and YLS Past Chair Daniel A. Cotter take in the view from Stone Mountain, just outside Atlanta.
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YOUNG LAWYERS SECTION: SPECIAL SESSIONS: U.S. DISTRICT COURT JUDGE BRIAN BARNETT DUFF

By Nicholas C. Dranias

Nicholas C. Dranias is a Co-Editor in Chief of the Young Lawyers Journal of the CBA Record and an independent
associate of the general practice law firm of Dranias, Harrington & Wilson.

TEXT:

[*43] Judge Brian Barnett Duff has been, and continues to be, a dedicated and reliable contributor of commentary
and book reviews to the CBA Record from his vantage point on the editorial board. He cares deeply about ideas -those
of others, as well as his own. He is more than well read, and liberally references both arcane and renowned sources. But
Judge Duff is not a shy and prudish bookworm. Some say he is a lightening rod, perhaps stemming from his unusual
tendency to speak his mind freely and bluntly, with all of the attendant risks of communicating piercing and
uncomfortable thoughts. He is also known for his humorous and poignant anecdotes, of which he is never in short
supply. This interview was conducted over several days and, with a few detours, it ranged over the course of Judge
Duff's life and career. What follows is a condensed version of that discussion.

Q. Where did you go to law school?

A. DePaul University. I graduated in 1962. Before then I went to Notre Dame for college and St. John's Prep school in
Massachusetts for high school. But I should give you some more background. In 1956, after I finished my tour as a
Naval Officer, I took the best job I could get, and it was at Continental Casualty Company in Chicago. My first day in
Chicago, I took a room at the Lawson YMCA and my wallet was stolen shortly after that. Fortunately, I was one of the
handful of people that were put on a fast track management-training course. When I was 27, I was required to travel
around the country to inform non-performing agents that we were pulling their business. At the age of 29, I
manuscripted the liability insurance policy for the Cleveland Municipal Airport for all of the airplanes on the property,
which was incredible because of the risk involved with the planes lined up nose to tail. Eventually, I became an
underwriter who worked with the company's legal department to develop insurance policies and obtain state regulatory
approval. Around 1958, I decided to go to law school. So for the next four years I worked from 8:35 to 5:00 p.m., and
went to law school from 6:00 to 8:00 p.m., hopping on the train to Evanston afterwards.

Q. What was your favorite class in law school?

A. My best class was future interests, but I found my philosophy of law class during the first semester very interesting,
along with contracts and torts.

Q. What values and interests did your family instill in you?
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A. My father was, I think, a true genius. My father and my grandfather, both Irishmen, graduated from M.I.T. and from
Harvard Medical School. They wanted a lot from their kids. My mother was a teacher. They were both energetic, bright,
ambitious and believed very much in education. I remember lying on the floor in Dallas, Texas when I was three or four
years old, trying to read a newspaper story about a police officer who broke his neck in an accident. I don't know if I
actually read anything, but that's my first memory about reading. Every Christmas, I would get quantities of books as
gifts. Where I grew up, behind our house there was a river, a farm, hills and trees. I would go out every Sunday morning
with my dog, and take a book with me. I would sit on top of a hill, watch the clouds and read a book. In school, my
favorite book was Hemingway's For Whom the Bell Tolls, mainly because it presents the most magnificent female
character in literature, that of a strong, loyal, principled woman. My dad was a decent and principled man. One day a
tax assessor asked him for a bribe, and my dad literally threw him down the stairs. My dad and mom had very strong
convictions, as do I.

Q. Did you have any unusual childhood experiences?

A. On April 19, 1944, my ankle had turned into a fetal position overnight and it hurt like hell. They designed casts for it,
later they designed a brace for it. I wore the brace for months, but soon it became too small for me. Then one day my
dad noticed I wasn't wearing my brace, and ordered me to wear it. Later that day, my leg was run over by a school bus.
If I hadn't been wearing that brace, my leg would have been pulverized.

[*44] Q. How would you describe your personality?

A. I'm an intense person, but I'm a thoughtful person as well. I competed in athletics, I competed in politics. At Notre
Dame, I went out for fencing and ended up going to the National Championships twice for fencing. I'm listed as an
All-American in fencing.

Q. What do you care most about?

A. I care a lot about ideas. Holmes takes the position that philosophy, religion and academics are all nonsense when it
comes to answering the central legal questions. For Holmes, what is legally right is simply what is practical. There is no
role for morality. That's not what I believe. There is probably nothing more important than what's fair: for me, for my
family, for my city, for my country. It's a major element of my value system.

Q. When did you decide to pursue a judicial career?

A. Most people thought that I should have gone into something creative because of my verbal and writing skills; but one
day I was asked by my mother's friends, who I called the "powdered ladies" because they wore an excess of rouge due
to the scarcity of cosmetics, what I wanted to do when I grow up. I said Chief Justice of the Supreme Court. I was ten
years old. Well, my older brother who was 14 and very wise in the ways of the world said, "That's ridiculous; there's
only one in the whole country." I replied, "If there's only one, why can't it be me?" But I didn't actively pursue the
judiciary until much later. I was always fortunate to be able to decide on short-term goals and achieve them. Anyway,
this had a downside in that I really never had to think very much about long term goals. During the sixties, however, I
decided I had to have a goal, and at the age of 34 I decided to be a judge, if I could.

Q. What would be your best advice to young lawyers starting their career?

A. If you have more than one interest, and more than one area in which you could succeed in, you should follow your
nose. Also, don't accept broken promises. Promises are that important. I quit my job at Booz, Allan & Hamilton, a
national consulting firm, just before Christmas in 1961 because of a broken promise by my boss. What happened was
that they gave me an assignment that I could not possibly complete. They wanted me to obtain 36 scientists and
engineers shortly before final exams. When I confronted them about this, and pointed out that they had previously

Page 15
18 CBA Record 43, *43



agreed that they would never give me a task that would interfere with my law school education, they refused to change
the assignment. So I quit. I didn't tell my wife immediately though. By sticking to my guns, I was fortunate, in a way,
because from January through April, 1962, I was able to volunteer for Donald Rumsfeld's congressional campaign,
before anyone knew about him. I drove him, I spoke with newspapers, sat with him in the audience when he was giving
talks -and they thought I was smarter and older than I really was. I was the only outsider. Then, in 1964, I volunteered
to be an assistant to the statewide campaign manager for Chuck Percy when he ran for governor. All because I refused
to accept a broken promise.

Q. What path did you take in your political career?

A. My first job in politics was licking envelopes for the Evanston Republican Party. In addition to supporting Rumsfeld,
I helped Percy in his run for the governorship and, later, the U.S. Senate. In 1968, I ran unsuccessfully statewide for the
office of Secretary of State. During 1969, I ran for Congress, but I had the money pulled out from under me, and since I
didn't want to lose two years in a row, I decided to withdraw. In the course of these campaigns, I had been to every
county in Illinois. Finally, in 1970, I ran for the State Legislature as a representative of the 1st District and won. I was
the only male Republican Catholic ever voted into office in that district, before or since. Prior to that, I was very active
in the [*45] JAYCEES, the Village of Wilmette, Church, and etcetera.

Q. What responsibilities did you have as a state legislator?

A. I had a number of significant roles in the State Legislature over six years. I was the first second-year legislator ever
to be made chairman of a major committee. I was appointed Chairman of the Judiciary Committee, which handled
issues such as capital punishment, abortion, corrections and probation reform. Traveling all over the state, I came to
know many people. People said I was a very hard worker. Interestingly, Harold Washington and I became very good
friends while I was there. Harold had his faults, he did not trust whites for instance, but, in that era, can you blame him?
Anyway, Harold liked my votes on crime, sentencing, on reform, and on probation. He liked my sense of fairness; and
he liked the fact that I was for the little guy, although I was fiscally conservative. I was a bit precocious in the
legislature. I caught one bill going through at 3:00 a.m. in the morning that was going to bail out the Chicago Skyway
bond holders. I was just sitting there, paying close attention, when this fellow, who was very close to the power groups
on the other side of the aisle, stood up and said, "Well, this is a very simple bill it merely changes a few words," and
such and such. Then the Speaker said, "Any questions?" And so I raised my hand, to the moans and groans of everyone
in the room. Everyone said, "Stop, put your hand down, we want to go home." So I asked, "Does this bill do what the
legislature has refused to do for many years, namely bail-out the Chicago Skyway bond holders?" And the gentleman
said, "I can't say whether it does or doesn't." Then I asked, "Are you saying that it could?" And he said quietly, "yes."
Then Henry Hyde stood up and said, "Ladies and gentlemen, this is indeed a bad bill," and the bill went down. I would
catch things like that.

Q. How did you become a judge?

A. A number of powerful West Side Cook County Republicans, who were very close to the Cook County Democrat
leadership, liked to play gin across from my office, where I was working late editing and reviewing stacks of bills,
which was my responsibility as Minority Whip. Often times, [*46] one of the regulars wouldn't show up for the game,
and somebody would walk over to my office and ask me to join the game. After a while, winning some and losing
some, I got to know them. Well, one day I was on the house floor and I came across a bill sponsored by the Cook
County Democrat leadership. It provided for thirty new judgeships. Having this inside knowledge of sorts, I then went
to all of my smart and loyal friends in the legislature and I asked, "If I had a chance to be a judge would you help?" And
each one said yes. Later, I asked one of the Cook County Republicans who was very close to the Democrat leadership to
tell the Democrats that they could get this bill passed without any opposition if they would amend the bill to provide
that some of the judges would be elected in the Republican leaning suburbs. When the bill, as amended, came up, it
passed without a peep. Later, I was able to initiate the selection of a Republican slate of judges for the Cook County
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Circuit Court, which naturally included me. My theory is that if you work hard enough, you can find legitimate things in
common with anyone.

Q. Where did you serve as a Cook County Circuit Court judge?

A. From 1976 through 1979, I was a judge in the criminal division of the Cook County Circuit Court, handling felony
trials as my first assignment. Later, between 1979 and 1981, I was assigned to the law division, handling jury cases.
From 1981 until 1984, I handled the law division motion call. Then, at the time of the Greylord investigations, I was
assigned to replace Judge Holzer, who was under investigation. The first thing I did was meet with all of the appointed
receivers in chancery who, guilty or innocent, were under investigation, and I asked them to withdraw.

Q. How did you become a federal judge?

A. Senator Percy appointed me in his last year. Then, several months later, during a libel trial in July of 1985, my
secretary brought a note to the bench informing me that President Ronald Reagan was on the telephone. Soon the word
spread throughout the entire 25th floor of the Daley Center, and my chambers were filled to the brim with smiling
colleagues and staff. I invited everyone in chambers, even the two opposing parties and their attorneys, who had been
quite hostile during the trial. President Reagan asked me if I might be interested in being a federal judge, and I said yes,
I would be honored. Afterwards, everyone clapped and cheered.

Q. What advice can you offer young lawyers in choosing how to present their case to a judge?

A. How you present your case depends on your judge, to a great extent. It's a good idea to "case" your judge. Check
your judge out, and get answers to questions like: how long has she been a judge, where did she go to school, where did
your opponent go to school, how long did the judge practice law, what kind of law did the judge practice, where did the
judge practice law, who were the judge's associates and partners, what bar memberships are enjoyed by the judge, on
what committees did the judge serve. Your overriding purpose should be to determine the judge's character and
reputation not from polls, but from people you know who know him or her. If you start to detect a bias, keep an open
mind, but use this knowledge to fine tune your technique and presentation. Know that your case is one out of hundreds
on the call. Determine your judge's stress level. Also, judges are generalists, not necessarily experts in every field.
Focus your argument on the key points and cases, and be able to relate those points and holdings, if esoteric, to more
familiar legal concepts, as well as the personal experiences of the judge, when presenting your case. Remember to teach
without appearing the teacher.

Q. What advice could you give a young lawyer handling her first jury trial?

A. Don't talk to the wall. Look each juror in the eye at least once. Know your audience. After the war, my brother told
me it doesn't matter how good the transmitter is if there's no reception.

Q. What would you say is the most important virtue for a lawyer?

A. Honesty is the most important virtue for every lawyer. Being prepared is the next most important virtue. If you are
not prepared, you are insecure. If you are insecure, lots of things happen with your emotions that cloud your judgment.
If you can't think of what to say, or if you blow your top, you will not be able to perform well.

Q. What advice can you offer young lawyers in general?

A. It is clear that many young lawyers don't know what they want. You have to be able to answer the question of what
you want in life. To do that, you have to know yourself, where you want to go, and you should always try to maximize
your positive options while you're trying to figure out what you want now and in the future.
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Q. How would you like to be remembered?

A. If you watched my life, you'd say that if I wanted to do something, I did it.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersGeneral OverviewCriminal Law & ProcedureSentencingAlternativesProbationGeneral
OverviewGovernmentsCourtsJudges

GRAPHIC:
PHOTO, no caption
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YOUNG LAWYERS JOURNAL: YOUNG LAWYERS SECTION CELEBRATES THE HARD WORK AND
ACCOMPLISHMENTS OF THE OUTGOING YEAR

By Nicholas Dranias

Nicholas C. Dranias is Co-Editor-in-Chief of the YLS Journal and an independent associate of the general practice firm
of Dranias, Harrington & WIlson LLC.

TEXT:

"There is no limit to what a man can do or where he can go if he doesn't mind who gets the credit." -- Ronald Reagan

Although outgoing Chair Dan Cotter characteristically kept the spotlight on the achievements of his colleagues and
the "passing of the torch" to incoming Chair Charis Runnels, the accomplishments celebrated at the 2003-2004 Annual
Meeting of the Young Lawyers Section were equally a testament to Cotter's tireless devotion to the proposition that
participation matters.

Highlights of the Recent Bar Year
CBA president Michael Demetrio spent the opening moments of the Annual Meeting praising Cotter for his outstanding
leadership of the YLS and, in particular, for the recent adoption of the Goudy School as a focal point of volunteerism.
This praise was later substantiated by a laundry list of successful projects, and a variety of awards presented to the
brightest stars among the talented crowd of young lawyers gathered for lunch.

Project accomplishments included the completion of revisions to the Mortgage Foreclosure Guide and Your Guide
to the Law. Awards included the Milton H. Gray Award for outstanding project leadership. It was given to Megan Healy
McClung for her shepherding of various successful volunteer programs, including her co-chairmanship of the Volunteer
Fair and Social Hour, the e-mentoring program with Sullivan High School, and other achievements. The Rising Star
Award went to two young attorneys: Jason Bier, who almost single-handedly produced and directed an updated
introductory video for jurors called to serve in the Circuit Court of Cook County, and Ethan Zelizer for reinvigorating
the once rudderless Employment Law Committee and organizing a seminar that drew 150 attendees. The David C.
Hilliard Award for outstanding committee service went to Sarah Eversman and Andrew Boris, who diligently
maintained the Insurance Coverage Committee's reputation for loyal attendance at monthly meetings and well-received
seminars.

Finally, in recognition of unique involvement of a team of lawyers from a single law firm, the Margaret Mead
special award went to the firm of Segal McCambridge Mahoney Singer for generously sharing Scott Henry, Maria
Menotti, Catherine Goldhaber, Katie Sleeker, and Brooke Halleran with the YLS. Their efforts ensured the success of
the new "Special Sessions" column of the YLS Journal, as well as such YLS projects as Dear Santa, the Cell Phone
Collections, Lunch and Learn with a Judge, One Child One Lawyer, the winter wear drive, the children's book drive,
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and many others.

Keynote Address by Sun Times Columnist Mark Brown
Addressing the interdependency of attorneys and journalists, Mark Brown offered humorous insights into why and how
journalists and lawyers need, hate, love, fascinate, and use the other. Later, in answer to questions from the audience,
Brown was also more than happy to offer his Roykoesque opinions on topics ranging from whether a casino should
come to Chicago to whether the Governor would blink before the legislature in the then-pending budget impasse.

2004-2005 YLS Chair Introduced
As the annual luncheon came to a close, Cotter reflected on the year behind him and remarked on the challenges of the
position of YLS Chair, the recent loss of his mother, the support of his wife and children, and his firm belief that young
attorneys should invest themselves in more than their timesheets. He then introduced Charis Runnels, the incoming YLS
Chair, stating that he had complete confidence in her dedication, leadership and ability. In lieu of a torch, Cotter offered
Runnels a hand-grenade paperweight, with "take a number" affixed to its safety pin. He indicated that it might come in
handy later.

Thanking Cotter for his stalwart example, her husband for his support, and her colleagues at Vedder Price for their
encouragement and accommodation, Runnels passionately expressed her commitment to pursuing the participation of
each young lawyer in accomplishing the goals and objectives of the YLS.

GRAPHIC:
PHOTO, Charis A. Runnels presents outgoing Chair Daniel A. Cotter with a Certificate of Appreciation. Photo
by Bill Richert.
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YOUNG LAWYERS JOURNAL: SPECIAL SESSIONS: JUDGE MARK FILIP

By Nicholas Dranias

Nicholas C. Dranias is Co-Editor in Chief of the YLS Journal, and an independent associate of the general practice law
firm of Dranias, Harrington & Wilson LLC.

TEXT:

[*52] Judge Mark Filip is the newest addition to the judiciary of the United States District Court for the Northern
District of Illinois. This "special sessions" interview of Judge Filip was conducted across a table of filings piled high in
the late afternoon of early May, 2004. There was no question this was a working judge, with all of the energy of youth,
and yet with the temperament of a seasoned member of the judiciary. There was also no doubt that the midnight oil
would continue to burn long after the conclusion of the interview.

Q. How long have you been a judge in the Northern District of Illinois?

A. Since March 3, 2004.

Q. When did you decide to pursue a legal career?

A. I thought about going into law around the time of the "Greylord" investigations conducted by the U.S. Attorney's
Office in Chicago. It seemed as though the federal prosecutors were really making a difference in the quality of justice
in Chicago, and I thought it would be rewarding to try to hopefully contribute to similar efforts.

Q. Could you tell me a little about your background, legal interests and non-judicial pursuits?

A. I grew up in Chicago and in Park Ridge, Illinois. I attended the University of Illinois in Champaign-Urbana,
majoring in Economics and History. After the U. of I., I received a scholarship to study law at Oxford in England,
where I received a degree, and then I finished my J.D. at Harvard. My favorite areas of law were and still are criminal
law and procedural law generally. In terms of non-judicial pursuits, my main interest is my family, which is really
important to me. I also enjoy teaching civil procedure and a seminar on federal criminal law at the University of
Chicago Law School, and I am active with the Board of Directors of the University of the University of Illinois Alumni
Association.

Q. Where did you work in the course of your career as an attorney?

A. I was a law clerk for a couple of years in Washington, D.C., and then I worked as an Assistant U.S. Attorney for four
and a half years, handling mainly criminal proceedings. At the U.S. Attorney's Office, I spent about half of my time on
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trial work and about half of the time on appellate work. After serving in the public sector, I joined the law firm of
Skadden Arps Slate Meagher & Flom in Chicago. There I litigated commercial cases and also did some corporate
internal investigations and criminal defense work.

Q. What was the experience that best prepared you to be a judge?

A. I suppose time will tell whether anything prepared me well to be a judge. But I have been fortunate enough to have
some great opportunities as a lawyer, so if I am not a good judge, the fault will lie with me. As an Assistant U.S.
Attorney, I became familiar with how this courthouse works, and what sorts of practices and procedures are widely
employed. As an Assistant U.S. Attorney, I also had the opportunity to study a number of Seventh Circuit doctrines, and
to see how important stare decisis is in terms of ensuring that litigants are treated fairly and equally according to a
uniform body of law. Also, having litigated in commercial cases as both a plaintiff and defendant, and having
prosecuted and defended criminal cases, I hope I can fairly see all sides of the issues.

Q. Have you had any role models for your judicial career?

A. I've always greatly admired Chief Judge Bauer -- in terms of his demeanor, his intelligence and common sense, and
his commitment to public service. I've also always looked up to Chief Judge Kocoras -- for many of the same reasons
and also for what a great trial judge he is. I also was very impressed with a federal bankruptcy judge in a case I litigated
out in Nevada -- Chief Judge Gregg W. Zive. He presided over a complex, multi-pronged bankruptcy litigation case
with billions of dollars at stake and little time to resolve the issues because the Debtor-company would disintegrate if
resolutions could not be reached promptly. He did a great job of identifying the critical issues, pushing hard for quick
resolutions, and pragmatically resolving disputes if they arose. He worked harder than anyone, and it really made a big
difference to the clients and to the many employees of the Debtor whose jobs were saved.

Q. What role should alternative dispute resolution play in the context of federal litigation?

A. I recently heard from Judge Milton Shadur that the latest statistics indicate that [*53] only 1.2% of the civil cases
filed in Chicago actually go to trial. Alternative dispute resolution is something that merits serious consideration at all
stages of proceedings. It can offer substantial savings of time and money to clients, and often allows them more control
over disputes than "litigation" alternatives do.

Q. How do you conduct courtroom proceedings?

A. My basic philosophy is that I try to see what the issues are and listen to what arguments people are making. I always
read the motions and papers before taking the bench, but oftentimes the lawyers or pro se litigants orally highlight
different issues that are important. When dealing with pro se parties, I try to be patient and bend over backwards to
allow the lay person an opportunity to present his or her case, keeping in mind that our system is supposed to be open to
non-attorneys. Unless it threatens to undermine the orderliness of the proceeding, I really don't think the "screamer"
lawyer is a big deal. One learns pretty quickly to tune that out, and it doesn't influence things one way or the other. I am
far more concerned about whether the attorney has devoted the time needed to advocate his or her position and cite the
relevant precedent so things can proceed as they should.

Q. I have noticed in the course of reviewing your standing order and the local rules that federal summary
judgment procedure is extremely formalized in the Northern District of Illinois, especially compared to that of
the procedure in Illinois state court. What is the purpose of that formality?

A. The formality of federal summary judgment procedure serves a number of useful purposes. Most summary judgment
motions are very expensive to prepare; consequently, the rules require parties to think through their contemplated
summary judgment motion in detail in the course of preparing the motion. The formality of the procedure avoids the
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phenomenon (and this is one of the more difficult tasks that a judge faces) of "briefs passing in the night," where
essential issues are not joined by both sides.

Q. Do you have any mentors?

A. As a new judge, I have spoken with a number of my colleagues. Among others, Chief Judge Kocoras has really spent
a lot of time with me, and Judge Shadur has offered some helpful advice as well. Chief Judge Bauer has always been
really great, and like many lawyers in Chicago, I suppose, I have long looked to him as an example of how a lawyer or
judge should try to be.

Q. How would you like to see yourself twenty years from now?

A. Twenty years from now, I hope that I would be able to look back on my career and see that I have been an
independent, fair and impartial judge who worked hard to try to see that cases were fairly and lawfully resolved.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersGeneral OverviewCivil ProcedureAlternative Dispute ResolutionGeneral
OverviewGovernmentsCourtsJudges
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YOUNG LAWYERS JOURNAL: JURISDICTION LOST?: HOW THE RECENT ILLINOIS SUPREME COURT
CASE OF SMITH V. CENTRAL ILLINOIS REGIONAL AIRPORT MAY SIGNAL THE END OF THE
PERPETUALLY INTERLOCUTORY INVOLUNTARY DISMISSAL

By Nicholas C. Dranias

Nicholas C. Dranias is Co-Editor-in-Chief of the YLS Journal, and an independent associate of the general practice law
firm of Dranias, Harrington & Wilson LLC.

TEXT:

[*53] Until recently, Illinois precedent contained little hint of jurisdiction ever being lost after the involuntary
dismissal of a proceeding without prejudice and/or with leave to amend as a result of pleading defects. Instead, courts
generally held that such dismissals were interlocutory and that the trial court retained subject matter jurisdiction over
the underlying proceeding indefinitely, unless a subsequent order was entered dismissing the proceeding with prejudice.
See, e.g., Richardson v. Economy Fire & Cas. Co., 109 Ill. 2d 41, 46 (1985) (observing that lower court correctly
permitted filing of amended complaint more than 300 days after involuntary dismissal for pleading defects); Cole v.
Hoogendoorn, Talbot, Davids, Godfrey & Milligan, 325 Ill. App. 3d 1152, 157 (1st Dist. 2001) (citations omitted)
(holding that 'when a plaintiff subsequently elects to stand on his complaint rather than amend, the order striking or
dismissing the complaint is not appealable until an order dismissing the action is entered'"); O'Hara v. State Farm Mut.
Auto. Ins. Co., 137 Ill. App. 3d 131, 133-34 (1st Dist. 1985).

This general rule, however, has grown increasingly rickety with the passage of time, and the recent case of Smith v.
Central Illinois Regional Airport, 207 Ill. 2d 578 (2003), may signal the beginning of the end of the perpetually
interlocutory involuntary dismissal.

Application of Rule 273
One of the most significant modern trends in the law, which weakens the logical force of the general rule that
involuntary dismissals based on pleading defects are merely interlocutory, is the fact that Illinois Supreme Court Rule
273 is now applied to give claim-determinative effect to the involuntary dismissal of a complaint for mere pleading
defects. See, e.g., DeLuna v. Treister, 185 Ill. 2d 565, 575 (1999) (holding that "if a plaintiff's action is involuntarily
dismissed for a reason not expressly excepted by the rule, and if plaintiff does not procure leave of court to refile the
complaint, or if a statute does not guaranty that opportunity to the plaintiff, then the rule deems the dismissal a dismissal
on the merits" where a complaint was dismissed pursuant to 2-619 for failing to include a 2-622 affidavit) (emphasis in
original); Dunavan v. Calandrino, 167 Ill. App. 3d 952, 957 (5th Dist. 1988), appeal denied, 122 Ill. 2d 573 (1988)
(holding 2-615 dismissal judgment on merits pursuant to Rule 273). Accordingly, the fact that an involuntary dismissal
arises from a pleading defect is no longer a sufficient basis to reject the claim-determinative nature of the dismissal
under Rule 273.

Further weakening of the general rule that involuntary dismissals granted with leave to amend are interlocutory is
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also implied by the procedural rule that amendments after final judgment are permitted for the purpose of conforming
the pleadings to the proofs, as well as to correct misnomer errors. See, e.g., 735 ILCS 5/2-401(a), 2-616(c). For this
reason, an involuntary dismissal with leave to amend is not intrinsically interlocutory, and it is logically tenuous for
prevailing precedent to be premised on the contrary proposition.

Finally, it is now well-established that dismissals for want of prosecution become final judgments upon the latter of
one year from the dismissal or the expiration of the applicable statute of limitations, without the need for a subsequent
dismissal order. S. C. Vaughan Oil Co. v. Caldwell, Troutt & Alexander, 181 Ill. 2d 489, 502 (1998). This rule of law
exists despite the fact that a dismissal for want of prosecution (like any other involuntary dismissal that is entered
without prejudice) neither reaches the merits of the proceeding, nor falls within the purview of Rule 273.

Taken together, an intuitive and logical disconnect has arisen when one views the existing line of precedent
concerning involuntary dismissals based on pleading defects, which are entered without prejudice or with leave to
amend, against the implications of developing case law. Not surprisingly, the Illinois Supreme Court may be signaling
the beginning of a new approach to such involuntary dismissals in the recent case of Smith v. Central Illinois Regional
Airport, 207 Ill. 2d 578 (2003).

One of the central issues in Smith was [*54] whether an involuntary dismissal granted pursuant to 735 ILCS
5/2-615 with leave to amend was properly regarded as a final determination on the merits. There, the plaintiff was
allowed 60 days in which to file an amended complaint after the trial court granted a 2-615 motion to dismiss. Id. at
588, 589. Instead of filing an amended complaint, the plaintiff filed a motion to voluntarily dismiss on the 48th day after
the dismissal. Presented with these facts (and other procedural maneuvers which included the entry of a subsequent
dismissal with prejudice, in accord with the previously described general rule), the trial court ultimately held that the
prior dismissal was rendered an adjudication on the merits after the expiration of 60 days, which precluded the
plaintiff's voluntary dismissal. The appellate court affirmed the trial court on other grounds.

Although the Illinois Supreme Court reversed the decisions of the lower courts, it did not end its analysis with the
declaration that a dismissal for technical defects is not a final disposition. Instead, the court directly addressed the
defendants' argument that, on the expiration of the time frame allowed for filing an amended complaint, Illinois Rule
273 rendered the 2-615 dismissal an adjudication on the merits. Rather than rejecting this argument wholesale, the court
embraced the premise that Rule 273 would have rendered the 2-615 dismissal an adjudication on the merits if nothing
had been done by the plaintiff within 60 days of the dismissal, stating: "The upshot of the court's February 27
[dismissal] order was that the granting of defendants' section 2-615 motion would be considered to be with prejudice
only after the expiration of the 60-day period." Id. at 587-89 (emphasis in original). The Court observed, however, that
the plaintiff did take action within the 60-day time period by timely filing a motion to voluntarily dismiss and that "this
is not the case where the plaintiff waited until the sixty-first day to seek voluntary dismissal." Id. The court then
concluded its analysis, stating

Because plaintiff acted within the period of time left open for amendment, we believe his right to a
voluntary dismissal was intact ... Were we to hold otherwise, we would, in effect, be requiring a litigant
to proffer an amendment in one hand and a motion to voluntarily dismiss in the other ... We do not
believe such actions would serve any useful purpose. Id. (emphasis added).

Significantly, the word "because" links the court's analysis of the implications of Rule 273 to the outcome of the
appeal, which disabuses any notion that the court's analysis was mere dictum.

Claim-Determinative Effect Involuntarily Dismissed

Following the logic of the court's reasoning in Smith, a very different result could have obtained if the plaintiff had
not filed its motion to voluntarily dismiss until the 61st day after the February 27, 2001 dismissal. The court clearly
accepted the contention that an involuntary dismissal based solely on pleading defects may have claim-determinative
effect under Rule 273 if no action is taken before the deadline for filing an amended complaint expires. Significantly, if
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such involuntary dismissals are potentially within the purview of Rule 273, the need for a subsequent dismissal with
prejudice to achieve finality would become logically redundant, justified only by the policy-based desire to make sure
parties know when to file a notice of appeal. Id. at 586 (quoting Jung v. K. & D. Mining Co., 356 U.S. 335, 337 (1958)
as persuasive precedent for the proposition that a subsequent dismissal order with prejudice is necessary to avoid "the
hazards of confusion or misunderstanding as to the time for appeal"). Such a policy concern, however, is lacking in
persuasive force given the fact that the court has seen fit to allow dismissals for want of prosecution to achieve finality
without a subsequent dismissal order. See S.C. Vaughan Oil Co., 181 Ill. 2d at 502.

One hopes that the court's concern for promoting certainty and finality will eventually result in the development of
further case law illuminating the interplay between Rule 273 and involuntary dismissals based on pleading defects with
leave to amend. There is, after all, no reason to hold that a dismissal for want of prosecution becomes final at a definite
point in time but that an involuntary dismissal deemed by Rule 273 to be with prejudice is consigned to linger in
procedural limbo indefinitely. Moreover, although Rule 273 does not apply to dismissals without prejudice, it remains
curious that an involuntary dismissal without prejudice might have a different status than a dismissal for want of
prosecution vis-a-vis the question of finality. In any event, the path has only begun to be embarked upon, and the
ultimate progeny of Smith is not yet in sight.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJurisdictionGeneral OverviewCivil ProcedurePleading & PracticePleadingsAmended PleadingsLeave of
CourtGovernmentsCourtsJudicial Precedents

GRAPHIC:
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SUMMARY JUDGMENTS: AMERICA'S EARLY ARCHIVIST LOOKS AT HIS OWN COUNTRY:
TOCQUEVILLE UNVEILED: THE HISTORIAN AND HIS SOURCES FOR THE OLD REGIME AND THE
REVOLUTION"

By Robert T. Gannett, Jr. University of Chicago Press, 2003, Review by Nicholas C. Dranias

Nicholas C. Dranias of Dranias, Harrington & Wilson, is Co-Editor of the YLS Journal and a member of the CBA
Record Editorial Board.

TEXT:

[*65] There is an initial dry neutrality to the tome of "Tocqueville Unveiled," which, like the cliche about still
water, immediately raises the suspicion of a hidden depth. However, be forewarned: appreciating the implicit drama of a
mystery being probed requires a shift of mind in order to read what is clearly an academic work.

Nevertheless, once adopted, the appropriate mindset will undoubtedly lead the loyal reader along the path
previously traveled by Robert T. Gannett, Jr. in pursuit of the sources of Alexis de Tocqueville's swan song, "The Old
Regime and the Revolution."

The "Old Regime and the Revolution" was completed by de Tocqueville years after his most famous work,
"Democracy in America." The question prompting de Tocqueville to write the "Old Regime" was, in essence, "Why
Napoleon?" In other words, how did the French Revolution, seemingly inspired by the pursuit of liberty, collapse into
murderous mayhem and ultimately tyranny? De Tocqueville's answer to this question appears to be that the monarchy
centralization of government combined with the disengagement of the elites from provincial culture and a general
loosening of the population from traditional feudal bonds, naturally led to the cataclysm of the French Revolution and
the tyranny of Napoleon.

The centralization of the government and retreat of the aristocracy, according to de Tocqueville, was the
fundamental cause because the French Revolution prevented the proper political and cultural digestion of the passion
generated by the enlightenment. At the same time the Revolution made it easier for the French people, spurred on by
radical spouting the rhetoric of liberty, to convulse in violence against the elite as a hated object. As a corollary, because
a culture of ordered liberty had never been fully rooted, out of the resulting chaos grew a desire for the firm hand of a
tyrant, both to bring security and also to consolidate the ill-gotten gains of the former revolutionaries.

Research Unveils a Mystery
De Tocqueville, the "Archivist," claimed to have exhaustively investigated all relevant sources before reaching his
conclusions. At the same time, except for the general attribution of various endnotes, the "Old Regime" fails to provide
comprehensive source attribution. Nor does the "Old Regime" clearly or consistently identify the work of those
historians and intellectuals who likely influenced de Tocqueville's analytical and historical endeavors.
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There is, therefore, considerable mystery intertwined with the polemic of the "Old Regime." This mystery is what
Gannett proposes to solve in "Tocqueville Unveiled."

Having had "unprecedented access to de Tocqueville's private archives," Gannett reveals that de Tocqueville
initially set out to write the "Old Regime" without a preconceived notion of his ultimate answer to the question of
Napoleon. Likewise, Gannett reveals that de Tocqueville conducted extensive research into the language of feudalism to
determine exactly how the bonds of feudalism functioned (and were loosened); and, in the greatest span of his book,
Gannett meticulously recounts de Tocqueville's laborious investigation of original records maintained at the National
Archives in Paris and the administrative centralization that was accelerating immediately prior to the Revolution.

Thus, Gannett observes that de Tocqueville's research for the "Old Regime" initially appeared to be directed toward
a social and cultural explanation of the Napoleon phenomenon in France.

As de Tocqueville's trail is followed, one naturally feels awe and admiration for de Tocqueville's seemingly
unwavering dedication to the meticulous historical research and analysis. The detective work in "Tocqueville Unveiled"
also occasionally lends the book the feel of a mystery novel. Eventually, however, Gannett identifies certain biases in de
Tocqueville's research methods, which color the second half of the book with a subtle sense of tragedy.

Shift in Analysis
In the process of revealing de Tocqueville's shift to more ideological research and analysis, Gannett reveals de
Tocqueville's intimate familiarity with the writings of Edmund Burke and de Tocqueville's passionate disagreement
with Burke's analysis that the violence of the French Revolution was a natural and logical consequence of its irreligious
nature. Gannett reveals further failures of objectivity in de Tocqueville's research. For example, de Tocqueville's
findings of "unanimity" of French opinion "on the eve of the Revolution" is exhaustively shown by Gannett to arise
from de Tocqueville's unquestioning reliance on a flawed and inaccurate poll of public opinion known as the Resume
General. Gannett then discusses the "gaps and one-dimensional focus" in the research notes underpinning de
Tocqueville's philosophical surveys.

Of course, one may suppose that only a litigator would have expected Gannett to conclude with a devastating
critique of de Tocqueville's political philosophy. In view of the author's intended audience, there is no doubt that
Gannett achieves his stated purpose of unveiling de Tocqueville, the historian and his sources. For the legal community,
the book underscores the overriding importance of allowing the evidence to dictate one's conclusions.

GRAPHIC:
PHOTO, no caption
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YOUNG LAWYERS SECTION: YOUNG LAWYERS JOURNAL: SPECIAL SESSIONS: JUDGE ARNETTE R.
HUBBARD

By Nicholas C. Dranias

Nicholas C. Dranias is Co-Editor of the YLS Journal of the CBA Record and also an independent associate of Dranias,
Harrington & Wilson LLC, where he maintains a general practice of law

TEXT:

[*48] Judge Arnette R. Hubbard currently serves as a dispositive motion judge in the Law Division of the Circuit
Court of Cook County, and has been a member of the Illinois state judiciary for approximately seven years. Judge
Hubbard's case load runs the gamut of cases set for jury trial, from personal injury to commercial litigation. Off the
bench, Judge Hubbard is a past president of the Cook County Bar Association and the National Bar Association, and is
presently a member of the consultative group of the American Law Institute which is in the process of drafting the latest
restatement of the law of agency. Judge Hubbard has a keen interest in the exploration of the history, meaning and
impact of the seminal case of Brown v. Board of Education, 347 U.S.483 (1954). Naturally, our interview of Judge
Hubbard focused on her observations about the substantial role Brown has had in shaping the legal and cultural
landscape.

What makes your interest in Brown v. Board of Education so timely?

The fiftieth anniversary of Brown v. Board of Education is May 17, 2004, which is not too far off, and I am pleased
and excited about the establishment of the "Illinois Commission on the 50th Anniversary of Brown v. Board of
Education" this past November through the passage of Senate Joint Resolution Number 40 (SJR0040).

What is the purpose of the Illinois Commission on the 50th Anniversary of Brown v. Board of Education?

Its purpose is to acknowledge and educate the general population of the significance and lasting benefits of the
holding of Brown v. Board of Education. As stated in the Senate Joint Resolution, the goal of the Commission is to
engender "a statewide appreciation for the advancement of democratic principles through our system of law and justice
using the unanimous 1954 Supreme Court decision in Brown v. Board of Education as a touchstone and to inspire all of
our citizens, regardless of age, race, ethnicity, religion, or economic status, to appreciate the value of education and
public service as a means to further the objects of democracy."

How will the Commission achieve its goal?

The commission, through volunteers, will seek to centralize and make generally available educational resources
concerning Brown, including reading lists, lecturer lists, website lists, and cases interpreting and applying Brown.
Additionally, the commission will set out to inspire both law students and lawyers to research the history of Brown by
following the five underlying consolidated cases back to their starting points, through the lower levels of review, and
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ultimately to the trial court. It is hoped that detailed information about the dockets of such cases, including copies of
pleadings, motions, briefs, transcripts of proceedings will all be obtained and made available to the public. Additionally,
the Commission will seek to encourage participation in the celebration of the fiftieth anniversary by developing
educational program models for local use statewide.

Who will be associated with the Commission?

Senate President Emil Jones, Jr., Senator Mattie Hunter and House Speaker Michael Madigan were chief sponsors
of the Senate Joint Resolution, which passed both houses unanimously. The Resolution designates President Jones and
Speaker Madigan as co-chairs, and Governor Rod Blagojevich as a member. The Resolution also specifies that there
will be two vice-chairs and twenty-five appointed members. I should mention that [*49] the late Senator Paul Simon
had been asked to participate in the Commission. His immediate response was that he would serve the Commission "in
any capacity." Unfortunately, he did not have an opportunity to do so. It is a tremendous loss.

Aside from its obvious impact on segregation, what makes Brown v. Board of Education so significant?

The case establishes a peaceful model of moral suasion and legal effort whereby African Americans obtained
constitutional protection in the context of public education. It has been said that while the Emancipation Proclamation
of 1863 made African Americans legally free, African Americans did not achieve civil freedom until 1954, with Brown.
Prior to Brown, the ability to enforce civil rights was often problematical.

When you say that Brown is a "peaceful model of moral suasion," what do you mean?

An examination of the history of Brown can provide one with the tools needed to address issues of constitutional
importance peacefully within the legal system. Brown was the culmination of over a half century of effort aimed at
enforcing equality under the law. It distilled the lessons of thousands of similar cases, and demonstrates how a thorough
knowledge of the law and the careful presentation of the right set of facts can achieve a monumental result. Brown
demonstrates how lawyers can ask not only what result is just, but also it shows how to achieve justice under the law.

Why do you suppose that this "model" arose within the context of public education, as opposed to some
other area of life affected by segregation, like bus seating, for example?

Education is a critical tool for designing other tools whereby results, such as bus seating, may be obtained.
Education is the path, doorway and key to personal achievement. Moreover, education is the best means of expanding
personal success to group success because knowledge is a thing one can give over and over again without losing it in
the process. I think the choice to litigate constitutional issues in the context of education was both wise and deliberate.

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersGeneral OverviewGovernmentsCourtsJudgesGovernmentsFederal GovernmentU.S.
Congress
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Page 35
18 CBA Record 48, *48



21 of 29 DOCUMENTS

Copyright (c) 2003 Chicago Bar Association
CBA RECORD

November, 2003

17 CBA Record 46

YOUNG LAWYERS SECTION: ADVENTURES IN PITTSBURGH: A NEWBIE ATTENDS HIS FIRST
CONFERENCE

By Nicholas C. Dranias

Nicholas C. Dranias is a Co-Editor of the YLS Journal of the CBA Record; he maintains a general practice of law as an
independent associate at Dranias, Harrington & Wilson LLC

TEXT:

[*46] As a new Co-Editor of the "YLS Journal," and YLS executive council member, I recently attended my first
conference as part of an YLS entourage. Held in Pittsburgh, the conference explored the theme "One Child, One
Lawyer." Having little background in child law, I initially believed that the best I could expect would be the opportunity
to sidle up to a post-conference beer and televised baseball game, as a quasi-night out with fellow YLS stalwarts, Chair
Dan Cotter and Project Officer Bill Oberts. I was wrong. Not about the quality of my company, but about the
conference itself.

As you may have already suspected, there were mandatory presentations, but these were mostly worth while. The
conference opened with the light-hearted observations of Chief Justice Ralph J. Cappy, Chief Justice of the
Pennsylvania Supreme Court, on how the legal system is changing, especially through the use of technology. Then,
speakers turned to the theme of children rights, and the ways in which lawyers might contribute to make the juvenile
court system and related public institutions better. But just when you thought the conference would become dull, Scott
Hollander, inspiration for the television show "The Guardian" (and also the brother of the show's producer) was
introduced.

A Foster Child's Insights
Even more revealing, we heard an 18 year old foster child known simply as Brandon, who was introduced as being
emblematic of a child who "makes it" through the system. Brandon had been removed, along with his baby sister, from
the custody of his alcoholic father. Having raised his baby sister almost single-handedly, Brandon was the separated
from his sister, and bounced through the foster care system. Despite overwhelming odds, Brandon ultimately was
placed in an independent living arrangement, where he obtained his GED and began attending community college.
There was every indication that Brandon was a bright, well-adjusted young man who over-came significant obstacles in
his life. What made an otherwise heartwarming presentation curiously tragic was that, when Brandon was asked, in
hindsight, whether he would have preferred to remain with his father, he stated that initially he would have preferred to
live with his father, but once he got the free cable television, rent and tuition afforded by the state's independent living
program, he now preferred being in the system.

Although one cannot fairly judge an adolescent merely from his word choice on a given day, this response seemed
to highlight a certain lack of instruction in values, which is, perhaps, endemic to the system, even for those who are
"successfully" processed by it.
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Fortunately, not all of the events concerned the tragic situations faced by abused and neglected children. The
conference offered a number of continuing legal education seminars of more general interest. Best of all, the planned
social events did not feel at all like a series of marathon office parties. The social events presented a rare opportunity to
network on a national scale and were actually fun. Following Friday's seminars, for instance, conference organizers
arranged a river boat tour of the Pittsburgh skyline--which must be the most underrated cityscape in the country. The
boat tour was followed by an excellent dinner, including artichoke heart stuffed tortellini and an open bar at Pirates
Stadium. The location of the event was made even more memorable when, in the presence of the Pirates team mascot,
Chair Cotter and Project Officer Oberts successfully persuaded those tending bar to switch all televisions to the ongoing
Cubs playoff game.

For those of you who are not active in the Young Lawyers Section, and, dare I say, a bit skeptical of the whole
concept of associating with other lawyers in your free time, reconsider! Staying active in the YLS might involve a lot of
work, but work has its rewards.

Legal Topics:

For related research and practice materials, see the following legal topics:
Criminal Law & ProcedureCounselRight to CounselGeneral OverviewTortsPremises Liability & PropertyGeneral
Premises LiabilityPremisesRecreational FacilitiesSports Facilities

GRAPHIC:
PICTURE, Participants in an ABA Young Lawyers conference enjoy enjoy the view of the Pittsburgh skyline.
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YOUNG LAWYERS SECTION: SPECIAL SESSIONS: JUDGE SHELDON C. GARBER

By Nicholas C. Dranias

Nicholas C. Dranias is Co-Editor of the YLS Journal of the CBA Record and also an independent associate of Dranias,
Harrington & Wilson LLC, where he maintains a general practice of law

TEXT:

[*47] Judge Sheldon C. Garber has been a friend of the Young Lawyers Section for many years. The walls of his
chambers are lined with certificates of appreciation from the CBA; and many other organizations representing members
of the bar, as well as various public interest foundations. Most recently the Chicago Volunteer Legal Services
Foundation has recognized him with the "Court of Honor" award, thanking him for supporting pro bono legal services
and for helping make "our legal system accessible to all." In an alcove adjacent to his desk, the walls transform into a
virtual scrap book of inspirational and insightful readings concerning all aspects of life. Garber, the supervising judge of
the forcible division of the Municipal Department, has been assigned to the forcible division for over 13 years. Since the
early 1980s, he worked as an associate judge in traffic court, paternity court, criminal court and other municipal courts
throughout the County.

Where were you born and raised?

I grew up on the west side of Chicago until 21 years old. Initially, I lived around Franklin Park, in the Lawndale
Area, and later my family moved to around Roosevelt Road and Central Park, which some people call Garfield Park.
My family was primarily in the restaurant and dry cleaning business, but mostly in the dry cleaning business. At that
time, the west side where I lived was a combination of people of Jewish, Italian and Greek background or descent.
Many of my classmates were children of immigrants or, certainly, their parents were immigrants. I attended Austin
High School, and, for a while, I may have been the only non-Greek speaker in my division. Besides there being a lot of
diversity, there was also a great deal of tolerance of diversity.

How did your background influence your decision to pursue a career in law?

From an early age, I was taught that police were our friends and to be respected. Also, growing up on the west side,
I had the opportunity to observe many people making that critical choice between living a life of crime and an honest
life. We have choices in life, and the choices we make ultimately determine who we become. Although I do not claim to
be a person who is "without sin," as a basic instinct, I think I have always consciously tried to do the right thing. Also,
my father used to walk me by the "Audie Home," which is what we called the juvenile detention center then and, from
an early age, he impressed on me a fearful awe for the law.

When did you make the decision to pursue a career in law?

During the summer, I worked the routes of my father's dry cleaning business. That was physically hard work. My
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father, who was a sweet man, died young doing that kind of work, when he was only 52 years old. Although my initial
interest was in pursuing a career as a history teacher, I was later persuaded that, however noble a career in teaching may
be, a career in law just made more practical sense.

Where did you go to law school and how did your legal career develop?

Initially, I went to DePaul University's School of Law. When my father died, however, it became necessary to work
in the family business, notwithstanding my mother's protests. I then resumed my legal education at John Marshall Law
School, where I graduated third in my class. During law school, I worked as a clerk in the law library at what was then
called Mayer, Brown & Platt. Later, during the seventies, I established my own general practice, and I worked
predominantly as a trial lawyer and in real estate law through the early eighties.

How did you become a judge?

There was an element of luck, but it is important to emphasize to young lawyers, whether they want to be
successful as judges or successful in their own practice, that they should get involved in the bar. I had done an awful lot
of ground work to get to the point where, when the "luck" came, I had become an acceptable candidate for judge, and I
was able to take advantage of the opportunity that presented itself.

I started out with a lot of participation in bar activities. I became President of the Decalogue Society, which is an
ethnic bar association. I served on the General Assembly of the Illinois State Bar Association for six years, as long as I
could until I was no longer eligible to continue on. I lectured whenever and wherever possible, and gave several lectures
for the CBA, especially for the Young Lawyers Section. I tried to lecture on "bread and butter" subjects, not too many
esoteric subjects. I was President of the John Marshall Alumni Association. I was fortunate enough to be nominated as a
finalist for the ten outstanding young men in Chicago.

[*48] I also became involved in a number of civic organizations, including Citizens of Greater Chicago, I was
President of a local chapter of the B'nai B'rith, a Jewish charity, and I was on the Board of Trustees of my own
synagogue.

I do not say these things to "toot my own horn," these things emphasize that, when I got the opportunity to run as
an associate judge, I had "paid my dues" to the community, and there was considerable substance and background to
present to the electorate. I could honestly say "this is why I am qualified for the position." I also want to emphasize that
there are significant sacrifices involved in developing one's background sufficiently to warrant consideration for a
judicial position. You must prioritize and limit family activities and responsibilities, which is very difficult. You can't
just come home after work and lay on the couch.

Is there a certain critical mass of experience one should have before attempting to become a judge?

While there are exceptions, I would say that you should generally have practiced at least 10 years before
considering the possibility of seeking a judicial position. Aside from what is learned in one's field of law, the aging
process is usually necessary to develop wisdom. Intelligence alone is not enough.

What does "forcible entry and detainer" mean?

There was a time when landlords could forcibly enter their property and dispossess tenants without resorting to any
legal process. Eventually, the Legislature enacted the "Forcible Entry and Detainer Act" to prohibit such "self-help" and
to codify an legal process by which landlords could peaceably evict tenants and retake possession of their property.

Does the forcible division have an accelerated docket?

Yes. Your first court appearance can be as soon as seven days after the summons is served. That court appearance
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may very well be your trial date. But there are protections that the Act affords the tenant to ensure this accelerated
process is fair. For example, to evict a tenant for a default under a lease, the Act requires service of certain notices
before suit can be filed. For defaults arising from the non-payment of rent, you must give the tenant a "five days notice"
before filing suit; among other things, this notice must state the amount due and also allow the tenant five days to cure
the default. Similarly, for other curable non-monetary defaults, a "ten days notice" must be given before filing suit.
During the cure period, the landlord has no right to bring an eviction action. This is an absolute protection for the tenant.

Are there any significant differences between a commercial lease setting and a residential lease setting?

In a residential lease setting, the tenant has the right to a jury trial and that right cannot be waived; nor can the
notice requirement be waived, at least in Chicago. In a commercial setting, however, the language of the lease controls
more so than in a residential setting. For example, you can waive the right to a jury trial, as well as the service of notice
in a commercial setting. Finally, unlike a commercial lease, in Chicago, and many other municipalities, a residential
lease is governed by the Landlord-Tenant Ordinance.

What is the Chicago Landlord-Tenant Ordinance?

It is an ordinance that was meant to further "level the playing field" between certain residential landlords and
tenants. The ordinance is to be liberally construed, but it is important also to emphasize that the ordinance generally
excludes owner-occupied buildings of six units or less, and other categories of buildings such as hotels, motels,
boarding houses, etc. The language of the ordinance should always be closely consulted.

Do you have any comments regarding the Chicago Landlord-Tenant Ordinance?

Unsophisticated and first-time landlords are often unaware of its terms. Likewise, tenants often do not know the
ordinance exists. Also, it appears that only the tenant is entitled to an award of attorneys' fees under the ordinance; this
results in situations where a landlord might obtain a $ 10,000 judgment for past due rent, without any entitlement to an
award of fees, but a tenant might obtain a $ 200 judgment for a technical violation of the ordinance, and be entitled to
hundreds, if not thousands, of dollars in fees.

Do you have any observations about the right to use and occupancy?

Under the Act, a landlord can be entitled to payment of what is called "reasonable use and occupancy" from the
tenant during litigation. It appears that the enforcement of this right is equitable in nature, and that sanctions for failing
to pay use and occupancy may include eviction without a jury trial. Therefore, the right to use and occupancy is a very
significant right under the Act, which many attorneys overlook. Nevertheless, I must admit that I am troubled by the
fact that there appears to be an insufficient amount of governing precedent interpreting the right to use and occupancy.

How do you conduct your courtroom?

I try to recognize that I am not necessarily a better person than the people appearing before me. I try to keep myself
open to the possibility that the attorneys appearing before me know as much or more about the law than I do. I commit
myself to maintaining civility and impartiality even in difficult circumstances. Also, we deal with a lot of pro se people
here. Most of the pro se defendants are people whose income is way below the poverty level and who are generally
unable to pay their rent because they came on hard times. They come into my courtroom with a certain degree of
hostility probably because they expect being put out eventually. I try to defuse that hostility by explaining what the
proceedings are about and treating the pro se defendant with as much dignity as I possibly can. You would be amazed
how often people are able to accept my decision when they are treated with respect and civility.

You occasionally open proceedings with a reading. Would you share one with us?

Sure. "At Day's End" by John Hall.
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Is anybody happier because you passed his way? Does anyone remember that you spoke to him today? The day is
almost over, and its toiling time is through; is there anyone to utter now, a kindly word for you? Can you say tonight, is
parting, with the day that's slipping fast, that you helped a single brother of the many that you passed?

Is a single heart rejoicing over what you did or said; does the man whose hopes were fading, now with courage look
ahead? Did you waste the day, or use it? Was it well or sorely spent? Did you leave a trail of kindness, or a scar of
discontent? As you close your eyes in slumber, do you think that God will say, "You have earned one more tomorrow,
by the work you did today?"

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJudicial OfficersJudgesGeneral OverviewCriminal Law & ProcedureCounselRight to CounselGeneral
OverviewReal Property LawLandlord & TenantLease AgreementsLease Provisions

GRAPHIC:
PHOTO, Judge Sheldon C. Garber in his chambers. Photo by Bill Richert.
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IN THIS ISSUE: THE PATRIOT ACT OF 2001 VERSUS THE 1976 CHURCH COMMITTEE REPORT: AN
UNAVOIDABLE CLASH OF FUNDAMENTAL POLICY JUDGMENTS

By Nicholas C. Dranias

Nicholas Dranias is an attorney practicing with the law firm of Dranias, Harrington & Wilson in Chicago; he wishes to
acknowledge that Attorney Timothy Kalamaris, who maintains a general practice in South Bend, IN, provided valuable
commentary which greatly assisted the Author's research for this article.

TEXT:

[*28] There has already been much commentary concerning the fact that the Patriot Act of 2001 (the "Act")
codified the dismantling of many legal barriers between law enforcement agencies and federal, state and local
intelligence agencies with respect to the gathering and sharing of foreign and domestic intelligence. As noted by the
Federalist Society for Law and Public Policy Studies, the legislative change is largely consistent with the policy set
forth in Executive Order 12333, which was issued by President Ronald Reagan more than 20 years ago. (See Federalist
Society for Law and Public Policy Studies, White Paper on Anti-Terrorism Legislation: Intelligence and the New
Threat: The USA Patriot Act and Information Sharing Between the Intelligence and Law Enforcement Communities,
pp. 9-10 (December 2001).)

With respect to the consolidation of intelligence gathering activities, the Patriot Act was arguably not a radical
change in public policy. But, that is not to say that the Patriot Act was run-of-the-mill congressional grist. In fact, the
Patriot Act signals a fundamental policy change in so far as it appears to disregard the central admonition of the 1976
Church Committee Report against basing intelligence gathering activities essentially on the exercise of domestic First
Amendment Rights by U.S. citizens.

On April 26, 1976, the Select Committee to Study Governmental Operations with Respect to Intelligence Activities
of the United States Senate issued its Final Report concerning Intelligence Activities and the Rights of Americans.
Based on extensive documentary evidence and testimony, this report has since become known as the "Church
Committee Report."

Claim That National Security is "Higher Law"
Based on its investigations, the Church Committee determined that the CIA, NSA, FBI and IRS engaged in
wide-ranging covert domestic intelligence gathering for many decades, including findings that:

- Nearly a quarter of a million first class letters were opened and photographed in the United States by
the CIA between [*30] 1953-1973, producing a CIA computerized index of nearly one and one-half
million names. (Church Committee, Final Report, Part I.C.1, citing the September 17, 1975 Testimony of
James Angleton; Id., Part C.3(b)(1), citing the Mail Opening Report: Section II, "Legal Considerations
and the 'Flap' Potential.")
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- At least 130,000 first class letters were opened and photographed by the FBI between 1940-1966 in
eight U.S. cities. (Id.)

- Millions of private telegrams sent from, to, or through the United States were obtained by the National
Security Agency from 1947 to 1975 under a secret arrangement with three United States telegraph
companies. (Id.)

- Intelligence files on more than 11,000 individuals and groups were created by the Internal Revenue
Service between 1969 and 1973 and tax investigations were started on the basis of political rather than
tax criteria. (Id.)

- During the 1960's alone, the FBI and CIA conducted hundreds of warrantless break-ins of premises
occupied by American citizens and domestic organizations for the purpose of installing microphones and
stealing membership lists. (Id.)

When officials of the various aforesaid agencies covered in the report were questioned as to the illegality of certain
of these activities, the Church Committee reported that there was "frequent testimony that the law, and the Constitution
were simply ignored" and that there was a "general attitude that intelligence needs were responsive to a higher law,"
namely, "national security." (Id., Final Report, Part I.C.4, citing November 1, 1975 William Sullivan Testimony, pp.
92-93 and also stating "the quote is from a Bureau official who had supervised for the 'Black Nationalist Hate Group"
COINTELPRO.)

Despite such lofty claims, the Church Committee found that a substantial portion of such covert intelligence
gathering was performed predominantly for political purposes and often aimed at "political adherents of the right and
the left," including the John Birch Society (Id., Part I.C.2(c), citing May 29, 1963 Memorandum from F.T.
Baumgardner to William C. Sullivan), the Conservative American Christian Action Council (Id., Part I.C.2(c), citing
December 2, 1975 Testimony of James Adam, Hearings, Vol. 6, p. 137), Dr. Martin Luther King, Jr. (Id., Part
I.C.3(a)(ii), citing November 1, 1975 Testimony of William C. Sullivan, p. 49, February 4, 1964 Memorandum from
Baumgardner to Sullivan, December 16, 1968 Memorandum from Chicago Field House to FBI Headquarters, January
30, 1969 Memorandum from FBI Headquarters to Chicago Field Office, re COINTELPRO, Black Nationalist-Hate
Groups), and even members of the staff of Senator Barry Goldwater (Id., Part I.C.2(h)(I), citing October 27, 1964
Memorandum from J. Edgar Hoover to Bill Moyers).

For example, the Committee investigation found: President Johnson "requested political intelligence on his critics
in the Senate" from FBI electronic surveillance, President Nixon authorized wiretaps seeking information about a
Supreme Court Justice, President Eisenhower received FBI intelligence reports regarding the political activism of the
John Birch Society and the Conservative American Christian Action Council, the "Kennedy Administration had the FBI
wiretap a Congressional staff member, three executive officials, a lobbyist and a Washington law firm", and the FBI
attempted to blackmail Dr. Martin Luther King, Jr. into committing suicide by surreptitiously recording various
apparently sexual affairs. Based on such findings, laboriously catalogued and footnoted among its nearly 5,000 pages,
the Church Committee concluded its report by observing:

We cannot dismiss what we have found as isolated acts which were limited in time and confined to a few
willful men. The failures to obey the law and, in the words of the oath of office, to "preserve protect, and
defend" the Constitution, have occurred repeatedly throughout administrations of both political parties
going back four decades. (Id., Part IV.A.)

Although the Church Committee rendered 96 specific policy recommendations for preventing the future abuse of
domestic intelligence gathering methods through "a clearly defined and effectively controlled domestic intelligence
capability" (Id., Part I, C.7), which included the establishment of various legal barriers between foreign and domestic
intelligence agencies, the unifying principle underlying its recommendations was the recognition of the "fundamental"
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need to protect American citizens from intelligence gathering based predominantly on their domestic First Amendment
activities. Based on its express language, however, the Patriot Act appears to challenge this fundamental principle
directly.

Patriot Act Broadly Defines "Foreign Intelligence Information"
Significantly, the Act defines "foreign intelligence information" essentially as any information that "relates" to national
security or the foreign affairs of the United States "with respect" to a foreign power or foreign territory. This
observation is based on the plain language of section 203(2)(d)(2)B of the Act, which amends the National Security Act
of 1947 (50 U.S.C. § 401a) by defining "the term 'foreign intelligence information'" as meaning "information, whether
or not [*31] concerning a United States person, with respect to a foreign power or foreign territory that relates to-- (i)
the national defense or the security of the United States; or (ii) the conduct of the foreign affairs of the United States."
Obviously, the definition is broad enough to encompass the ordinary, domestic exercise of First Amendment rights,
such as voicing opinions about the foreign affairs of the United States. This broad definition is significant because
activities aimed at gathering foreign intelligence are subject only to minimal due process requirements under the
Foreign Intelligence Surveillance Act (the "FISA Act").

Equally important are certain Amendments to federal law under the Patriot Act which facially purport to limit the
government's authority to engage in covert intelligence gathering which might impact first Amendment activities, but
which actually have the opposite effect. In particular, sections 214(a)(2), (b), 505(a)(2)(B), (b)(2), (c)(1)(B), (c)(2)(B),
and (c)(3)(B) of the Act amended federal criminal procedure governing "Stored Wire and Electronic Communications
and Transactional Records Access" (18 U.S.C. § 2709), laws regulating commerce, trade and banking with respect to
the disclosure of financial information and the right to financial privacy (12 U.S.C. § 3414; 18 U.S.C. § 1681u), as well
as sections of the FISA Act which concern a type of wiretapping through "Pen Registers and Trap and Trace Devices,"
(50 U.S.C. §§ 1842, 1843); all of these Amendments have the effect of authorizing various clandestine forms of
intelligence gathering against United States citizens "provided that such investigation of a United States person is not
conducted solely upon the basis of activities protected by the first Amendment of the Constitution." Although, at first
glance, it may appear that the foregoing proviso was intended to protect the exercise of First Amendment rights, a
thoughtful consideration of the logical implications of its language suggests otherwise.

The legislative act of expressly protecting citizens only against covert intelligence gathering "conducted solely" on
the basis of first Amendment activities arguably has the effect of implicitly authorizing intelligence gathering that is
based "partially," "predominantly" or even "essentially," on first Amendment activities. While intelligence gathering
should not (and probably cannot) completely ignore first Amendment activities, the language of the Patriot Act
disregards the Church Committee's "warning that intelligence activities must not be 'concerned with political or other
opinions of individuals' and must be limited to investigating essentially only 'such conduct as is forbidden by the laws of
the United States.'" (Church Committee, Final Report, Part I.C.7, quoting Attorney General Stone.) Therefore, the
Patriot Act certainly appears to be premised on a fundamentally different judgment about the relationship of intelligence
gathering to the protection of first Amendment rights in contrast to the recommendations set forth in the Church
Committee's report.

Of course, the mere statutory Amendments effected by the Patriot Act cannot trump the United States Constitution.
In practice however, it would be exceedingly difficult to plead one's case for heightened judicial scrutiny of intelligence
activities aimed "essentially" at the domestic exercise of First Amendment rights concerning U.S. foreign policy, if one
were secretly wiretapped. This would especially apply to a permanent resident alien who is subsequently detained and
transported to an undisclosed location for interrogation as a suspected terrorist based on ex parte proceedings and secret
evidence (see sec. 412(b) of the Act). The civil remedies for unconstitutional conduct under section 223 of the Patriot
Act do not necessarily afford an effective post hoc remedy. The Act provides that, with respect to such proceedings,
discovery and litigation may be stayed based on the court's ex parte consideration of secret evidence submitted by the
government (see sec. 223(e) of the Act). After all, one may allow that most courts would conduct themselves honorably
while contending that the potential lack of adversarial testing of relevant evidence and the possibility of judicial error
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necessarily undermine the likelihood of a just outcome in civil litigation arising from an abuse of the Act.

Final Thoughts
While litigation over the Patriot Act's constitutionality awaits ripeness, the radical judgment underlying the Patriot Act
should be acknowledged and confronted squarely. Viewed in the best light possible, the Patriot Act appears to presume
that the magnitude of the danger posed by modern day terrorism not only swamps the known risks associated with the
historical abuse of clandestine intelligence gathering powers, but also that the United States Constitution would be
rendered a "suicide pact" if the government were to adhere strictly to the recommendations of the Church Committee.
Admittedly, there are conceivable sets of facts which could justify such a presumption. Unfortunately, this author is not
privy to the requisite information needed to evaluate this premise. One can only hope that our Congress was, when it
passed the Act.

Legal Topics:

For related research and practice materials, see the following legal topics:
Constitutional LawBill of RightsFundamental FreedomsGeneral OverviewGovernmentsFederal GovernmentDomestic
SecurityGovernmentsFederal GovernmentExecutive Offices
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YOUNG LAWYERS JOURNAL: THE ILLINOIS MISNOMER STATUTE: A REFUGE FOR SUITS AGAINST
UNKNOWN OR FICTITIOUS ENTITIES OR A TOOL FOR CORRECTING TECHNICAL NAMING ERRORS?

By Nicholas C. Dranias

Nicholas C. Dranias is associated with the general practice law firm of Dranias, Harrington & Wilson.

TEXT:

[*39] Let's say you want to sue someone or something, but you just don't know who or what to sue. Some lawyers
might embrace the banality of filing a discovery petition pursuant to Illinois Supreme Court Rule 224 or, perhaps, a
complaint for discovery under the provisions of 735 ILCS 5/2-402.

But the truly avant-garde prefer the metaphysical route charted by a certain line of precedent interpreting the
Illinois Misnomer Act. According to this school of thought, you might sue unknown or fictitious entities, fire off a
round of summonses, and, if you manage to snare the real party in interest, you can invoke the Misnomer Act to
"correct" your pleadings; declaring, in effect, "I meant to do that!" Unfortunately, the same legal universe is shared by a
less edgy approach to the Misnomer Act; an approach that clings stubbornly to the notion that, before filing suit, a
potential litigant should actually know the identity of the thing being sued.

This article explores the logic of both interpretations of the Misnomer Act and demonstrates why a fundamental
common law rule precludes peaceful coexistence between them.

The Illinois Misnomer Statute, 735 ILCS 5/2-401(b) (2002), provides that misnomer of a party "is not a ground for
dismissal but the name of any party may be corrected at any time, before or after judgment, on motion." As such, the
misnomer statute provides authority for correcting errors in the identification of parties to a lawsuit where "the
amendment required is not a substantive matter but a formal one and in conformity with the record." Ingram v. MFA
Ins. Co., 18 Ill. App. 3d 560, 566 (2nd Dist. 1974). Thus, the question of what constitutes "formal" or "substantive"
error is central to the application of the misnomer statute.

The I-Meant-To-Do-That Approach
It is generally agreed that misidentifying a defendant is a mere formal error when the plaintiff intends to sue, and serves,
the real-party-in-interest, giving actual notice of the necessity of responding to the plaintiff's complaint. Borg v.
Chicago Zoological Soc., 256 Ill. App. 3d 931, 935-36 (1st Dist. 1993); Elis v. Borisek, 220 Ill. App. 3d 48, 51-52 (3rd
Dist. 1991). It is also generally agreed that the question of whom the misnomer movant intended to sue is the "pivotal"
determination for application of the misnomer statute. Webb v. Ambulance Service Corp., 262 Ill. App. 3d 1039, 1046
(1st Dist. 1994); Elis, 220 Ill. App. 3d at 52. But there is discord over whether such intent is shown by proof that the
misnomer movant intended specifically to sue the real-party-in-interest, or whether such intent is sufficiently shown
where the misnomer movant generally intends to sue the responsible party, and the real-party-in-interest is served with
process or otherwise participates in litigation.
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Some courts declare "the gist of the matter is, were the parties in interest actually served?" Greil v. Travelodge Int'l,
Inc., 186 Ill. App. 3d 1061, 1065 (1st Dist. 1989) (quoting from Pond v. Ennis, 69 Ill. 341, 344 (1873)). In Griel, for
example, the plaintiff sued "Travelodge in the Heart of Chicago" as the owner of a hotel where he was injured.
Unfortunately, no entity bearing that name existed. Instead, there were two possible candidates for the name
"Travelodge:" 1) Travelodge International, Inc., which owned the trademark "Travelodge;" and 2) LaSalle Ohio
Enterprises, Inc., which licensed the trademark "Travelodge" and owned the hotel where the plaintiff was injured. Of
these two candidates, the court of appeals held that "Travelodge in the Heart of Chicago" was a misnomer for "LaSalle
Ohio Enterprises, Inc." based predominantly on the fact that the plaintiff served LaSalle's mail clerk with process.

In a similar vein, other courts focus on whether the real-party-in-interest participated in litigation. See, e.g., Estate
of Henry by Henry v. Folk, 285 Ill. App. 3d 262 (1st Dist. 1996). In Folk, the plaintiff designated the defendant as
"Elkee's Saloon" and served a customer of the tavern. The owner of the tavern was, in fact, "705 Corporation." Despite
this fact, the court held that "Elkee's Saloon" was a misnomer for 705 Corporation because: 1) the "Plaintiff intended to
sue the tavern in which the driver had been drinking and clearly expressed that intent in his complaint;" [*40] 2) the
same law firm represented "Elkee's Saloon" and "705 Corporation;" 3) the same persons owned both "Elkee's Saloon"
and "705 Corporation;" and 4) "Elkee's Saloon" and "705 Corporation" shared the same address. Folk, 285 Ill. App. 3d
at 105.

The plaintiffs in Folk and Griel clearly had no idea what particular person or entity was the real-party-in-interest at
the time suit was filed. Nevertheless, the proposed "misnomer" amendments were upheld. Therefore, with respect to the
question of whom the misnomer movant intended to sue, the courts in Folk and Griel found descriptive language
evincing the intention to sue the responsible entity sufficient, provided that service was obtained on the
real-party-in-interest, or the real-party-in-interest otherwise participated in litigation. Other, more stodgy, courts,
however, hold that such proof "begs the question" of whom the misnomer movant intended to sue. Quoting Perry v.
Public Bldg. Comm'n of Chicago, 232 Ill. App. 3d 402, 407 (1st Dist. 1992).

The Know-Who-You-Sue Approach
In Clinton v. Avello, 105 Ill. App. 3d 336, 338 (1st Dist. 1982), for example, the misnomer movant contended that he
intended to sue the person who was in the use, possession, operation and control of the vehicle that caused his injuries.
The court held that "we do not believe that such general descriptive language in a complaint is sufficient evidence of
whom the plaintiff intended to sue. It merely begs the question for a plaintiff to contend that he intended to sue the party
who caused his injuries." 105 Ill. App. 3d at 338. Similarly, in Perry, the misnomer movant argued that he intended to
sue "the owners and managers of the Daley Center." Citing Clinton, the court reiterated that such an "argument merely
begs the question of whom she intended to sue." 232 Ill. App. 3d at 407.

The approach to the misnomer statute evidenced by Clinton and Perry holds that a party makes a substantive error
when, while ignorant of the identity of the real-party-in-interest, he files a lawsuit and misidentifies the
real-party-in-interest. See also Procter v. Wells Bros. Co. of New York, 262 Ill. 77, 81 (1914); Barbour v. Fred Berglund
& Sons, Inc., 208 Ill. App. 3d 644, 648, 651 (1st Dist. 1990) (refusing to apply misnomer statute based on express
finding that plaintiff "was not aware of the identity of the [defendant] . . thus, his naming of [the entity] was a case of
mistaken identity, not misnomer"). Under this "know-who-you-sue" approach, a misidentification borne of ignorance
may not be corrected under the misnomer statute regardless of whether the real-party-in-interest ultimately receives
actual notice of the lawsuit, or otherwise participates in litigation. See Cohen Furniture Co. v. Sumpter, 197 Ill. App. 3d
751 (4th Dist. 1990); Tyler v. J.C. Penny Company, Inc., 145 Ill. App. 3d 967, 972-73 (4th Dist. 1986). The court in
Hoppa v. Schermerhorn, for instance, refused to allow the amendment of a default judgment against the non-existent
"J.S. Schermerhorn & Company" to reflect a judgment against a natural person named "J.S. Schermerhorn." 192 Ill.
App. 3d 832 (1st Dist. 1989). The court so held notwithstanding the fact that J.S. Schermerhorn was served with
process, had actual notice of the proceedings and attended various related hearings in court.

Courts following the "know-who-you-sue" approach permit "misnomer" amendments solely for the rather
uninteresting purpose of editing typographical, transpositional or spelling errors. See, e.g., Vaughn v. Speaker, 126 Ill.2d
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150, 158 (1988) (holding proper application of misnomer statute involves "situation where, for example, a plaintiff
merely misspelled a defendant's surname or used an incorrect common name"); Schryver v. Eriksen, 255 Ill. App. 3d
418, 419-20 (1st Dist. 1993) (applying the misnomer statute to correct typographical error in which "Ronald Eriksen,
M.D." was misnamed as "P. Erickson, M.D."); Theilke v. Osman Construction Corp., 129 Ill. App. 3d 949, 951 (1st
Dist. 1985) (applying misnomer statute to correct typographical error in which "Osman & Associates" was misnamed as
"Osmond & Associates"). In this respect, the "know-who-you-sue" approach focuses on the knowledge and conduct of
the misnomer movant at the time of filing suit. By contrast, the "I-meant-to-do-that" approach applied in cases like Folk
and Griel focuses on the conduct of the real-party-in-interest and permits "misnomer" amendments on the basis of
hindsight knowledge.

Reconciling the Two Approaches
Unless creative legal argument is more important than logical consistency, the "know-who-you-sue" and the
"I-meant-to-do-that" approaches to the misnomer statute cannot both be correct. Resolving the conflict between these
two approaches requires identifying the principle from which the relevant distinction between technical and substantive
errors can be drawn. As will be shown, the common law rule barring lawsuits against unknown or fictitious entities
supplies the requisite legal principle.

It is a basic "tenet that a court only entertains subject matter jurisdiction over justiciable matters--a matter in
controversy between an actual plaintiff and an actual defendant." Bogseth v. Emanuel, 166 Ill.2d 507, 513-14 (1995).
Accordingly, under Illinois common law, proceedings conducted against unknown or fictitious entities are "void ab
initio." Id; see also Lewis v. West Side Trust and Savings Bank, 377 Ill. 384, 385 (1941) (holding that "since this suit
was brought against an entity which is legally non-existent, the proceeding was void ab initio"); Neufville v. Diamond,
267 Ill. App. 3d 1002, 1005 (1st Dist. 1994) ("The naming of a legally nonexistent party renders an action void ab
initio."); Bowers v. Du Page County Regional Bd. of Trustees, 183 Ill. App. 3d 367, 373 (2d Dist. 1989) ("Where a suit
is brought against an entity which has no legal existence, the proceedings are [*41] void ab initio."); Reed v. Long, 122
Ill. App. 2d 295, 297 (4th Dist. 1970) (holding that "dead person cannot be a party to a suit [because] as such [it] is a
nonexistent entity and the proceedings were void ab initio" and affirming trial court's decision which refused to allow
substitution of estate's administrator for deceased party under misnomer rule). Naturally, any statute which seeks to
confer jurisdiction to sue an unknown or fictitious person is in "derogation of the common law" and must "provide
clear, affirmative indication that such suits are permissible" before such a suit will be allowed to proceed against a
fictitious name. Bogseth, 166 Ill.2d at 513-14. This rule of construction establishes that courts should not construe the
misnomer statute in a manner that countenances the filing of lawsuits against unknown or fictitious entities.

Because of the requirement of awareness of the identity of the real-party-in-interest, the "know-who-you-sue"
approach to the misnomer statute in no way protects lawsuits filed against unknown or fictitious entities. The
"I-meant-to-do-that" approach, on the other hand, provides refuge for any lawsuit that is brought against an unknown or
fictitious entity, provided that the resulting litigation fortuitously draws the attention or participation of the
real-party-in-interest. This approach thus implicitly regards lawsuits that are brought against unknown or fictitious
entities as voidable, rather void ab initio. There is, however, no clear, affirmative indication in the misnomer statute
permitting courts to deviate from the common law rule barring lawsuits against unknown or fictitious entities. The
"I-meant-to-do-that" approach to the Misnomer Statute, therefore, cannot be reconciled with a fundamental proposition
of Illinois common law.

In the final analysis, no amount of legal artistry can sculpt the Misnomer Act into the kind of statute that was
applied in Folk and Griel. Consequently, it appears that the Darwinian threat of logical consistency faces down yet
another interesting species amongst the not-so-fragile flora and fauna of Illinois jurisprudence. Fortunately, the diversity
of precedent interpreting the Misnomer Act will no doubt persist, for the potency of logic is somewhat overrated in our
legal universe.

Legal Topics:
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